


on “states” than on their citizens; on elites rather than civil society. Martha Finnemore’s work
emphasizes international organizations as the normative teachers of state elites. Harold Koh’s
theory of transnational judicial process stems from transnational interactions among judicial
elites, which generate rules for future interactions, which are eventually internalized. Jon
Pevehouse’s theory of democratization from the outside in and lain Johnston’s account of
Chinese socialization focus on the role that face to face elite interactions in regional organizations

can play in sensitizing bureaucratic elites to their interests in democratization and regional

cooperation.g1 Possibly for very good reasons, citizens play no role in these accounts. They
must play a central role, however, in the diffusion of values for the protection of individual rights.

Rights treaties affect the welfare of individuals. If there is any international issue area in which

socialization at the non-elite is important, this should be it.92

In the politics of social mobilization, law can play an important role. “Legal
mobilization” is the term sociologists and other scholars have given to the act of invoking legal
norms to regulate behavior. The law can be mobilized quite outside of the litigation processes

described in the previous section. The law is “mobilized” whenever “a desire or want is

translated into a demand as an assertion of one’s right.”93 The making of claims based on legal
rights is an especially effective way of asserting a political or social demand, because it grounds
one’s claims in the legitimacy of law, on which most governments claim their own legitimacy is
based. Legal mobilization can be thought of as a form of political participation, not necessarily as
a form of conflict containment or resolution. Indeed, scholars of legal mobilization have long
recognized that law can be used as a political resource. Agents vie for control of this resource as
they would for any other, sometimes leading to conflicts among groups (women and men; gays

and straights; ethnic groups; dominant groups and dissidents) and between a group and a

government.94 Quite aside from the benefits (and risks) associated with litigation, legal

mobilization in the broader sense of appealing to legal rights helps with movement organization

and claim-making.9°

91 see Finnemore, 1993, , Johnston 2002, Koh, 1999, , Pevehouse, 2002, . See also Checkel, , who
argues that Ukraine’s elites attitudes toward nationality policy were subject to persuasion by European
elites.

92 Jeffrey Checkel (Checkel, 1997, ) develops a framework in which the role civil society groups plays is
conditioned by the nature of domestic institutions, whether liberal, corporatist, or statist.

93 Zemans, (p- 700).
94 Turk, 1976, p. 284.
95 McCann 1994..



International human rights treaties are useful in this mobilization process. | argue they
are useful in two ways. They can be useful in introducing rights claims to potential claimants,
helping them to imagine themselves as bearers of such rights, and encouraging them to value the
substantive content of the treaty in question. Treaties can increase the value potential rights
demanders place on a set of rights. Ratified treaties can also increase the likelihood of a
movement’s eventually succeeded in realizing its rights demands. The availability of
international treaty law can thus increase agents’ expected value of social/political mobilization,
in turn increasing pressure on governments to live up to their legal obligations. These treaty
effects are discussed in the following two sections.

Treaties, Rights Demands, and the Value of Succeeding. Legal frameworks are

important resources in social mobilization because they have a powerful influence over how
individuals and groups understand their identity and define their interests. One of the most
powerful “treaty effects” is the introduction of a new set of rights and a new understanding of
rights claimant into the local political setting. Treaties are externally negotiated agreements,
which is potentially a source of great influence in local polities. They often introduce ideas and
conceptions that are “foreign”, new, or at least not well-articulated in a given local setting. This
is the source of their potentially radical power, but also, ironically, their irrelevance. The
transformative potential of externally negotiated law depends importantly on the success of
“translating” external norms for local audiences, a condition | address in greater detail below.
A growing body of research seems to indicate that legal frameworks have a significant
impact on how individuals understand their interests and even their identities. Part of the

“educative role of law,” according to early work by Frances Zemans, is its ability to “change the

citizenry’s perceptions of their interests.”96 According to Patricia Ewick and Susan Silbey, legal

frameworks are an important source of cultural schemas “that operate to define and pattern social

life”97 and as such exert a powerful influence over how people think of their rights and interests.

New research on social movements focuses on such identity-formation processes, and has found

that people’s actions are structured by deeply held beliefs,98 which in turn respond at least in part
to social conventions as reflected in legal arrangements.
Much of the evidence for these claims comes from studies of the influence of domestic

legal frames on how people think about issues that concern them. Anna Maria Marshall’s

96 Zemans, (p. 697).
97 Ewick and Silbey 1998. (p. 43).
98 Zirakzadeh. p. 235.



research shows that women use legal frames as a criterion for understanding their experiences of

sexual harassment on the job.99 Willima Eskridge Jr.’s research on equality in the United States

found that “law contributed to group consciousness and motivation to seek greater equality by

people of color, gay people, women, and people with disabilities;...”100 He argues that law that
discriminates or tries to end discrimination between or among groups is especially influential in
hastening group identity formation. The process of using legal rights to enhance political
mobilization and identity formation was crucial to identity-formation of the US civil rights
movement. According to Elizabeth Schneider, civil rights activists “asserted rights not simply to
advance legal argument or to win a case, but to express the politics, vision, and demands of a
social movement, and to assist in the political self-definition of that movement. We understood

that winning legal rights would not be meaningful without political organizing to ensure

enforcement of and education concerning those rights."101 Drawing on these and other studies,

Alan Hunt advances a “Gramscian” perspective on rights, that highlights their potential to change

discourse and thus to contribute to political struggle.102

International human rights agreements have the potential to influence domestic politics
because they suggest new ways for individuals to view their relationship with their government
and with each other. The ICCPR suggests that individuals have a clear sphere of freedom for
participating in political life; the CERD suggests to racial minorities their right to participate
equally in the social and political life of their community and country; the CEDAW suggests to
women they are men’s equal and entreats then to start viewing themselves in that light. In some
societies, these suggestions will be superfluous (Scandinavian women may already view

themselves as men’s equals). In others they will be resisted; no doubt the very act of framing a

practice as a “right” will resonate to differing degrees in different cultures.103 But in many

cases, human rights accords will contain highly attractive principles for a quite receptive mass

audience segment.104 Some citizens may not have thought of a particular practice in “rights”

29 Marshall, 2003, .
100 Eskridge Jr., 2001-2002, (p. 451).

101 schneider, 1986, (p. 605). See also Francesca Polletta’s recent study of the civil rights
movement in the southern United States. She concludes that legal mobilization, including
victories inside and outside of the courtroom, was a significant factor in overcoming the
collective action problems of the movement. Polletta, 2000, .

102 Hunt,

103 Cook, 1993, .

104 A social group defined and penalized by legal stigmas will not have an incentive to organize so long
as most of its members view their stigma as justified, acceptable, or inevitable." Eskridge Jr., 439 (p. 439).



terms at all. Others may have questioned the appropriateness of thinking that way. When this is

the case, international legal agreements are important because they can “condition actors’ self-

understandings, references, and behavior..."105 William Eskridge’s perspective is apt: “A social

group defined and penalized by [local] legal stigmas will not have an incentive to organize so

long as most of its members view their stigma as justified, acceptable, or inevitable."106
International legal standards that explicitly provide otherwise are useful alternative frameworks
by which the oppressed gain a sense of political identity, legitimacy and efficacy.

New research in social anthropology helps us to understand the processes by which
international legal rights can influence the way local people form their identity as rights claimants
and understand their interests. Sally Engle Merry’s study on “translating international human
rights into local justice” is especially helpful in this regard. Merry focuses on the critical role of
local individuals who are deeply rooted in a particular local social and political context but with
extensive connections to international and transnational communities in translating human rights
from the “universal” to the “local vernacular.” These actors — which in her case study of gender
violence include national political elites, human rights lawyers, feminist activists and movement
leaders, social workers and other social service providers, and academics — play a crucial role in
bringing transnational cultural understandings to local settings. Transnational programs and ideas
are translated into local cultural terms by these agents, but Merry notes that in doing so they

“retain their fundamental grounding in transnational human rights concepts of autonomy,
individualism, and equality.”107 Merry’s study suggests that individuals do not abandon their

earlier values/perspectives; they layer new transnational human rights perspectives over them.108
With the help of cultural translators, for example, indigenous women in Hong Kong developed a

sustained critique of their problems in claiming property rights based on human rights as outlined
in the CEDAW and were much more successful in articulating and realizing their rights when

they did compared to a frame that allowed the women’s plight to be interpreted as a mere family

squabble.109
The strategy of using treaties to raise rights consciousness is observable in the activities

of many groups and organizations. Non-governmental organizations have often specifically

105 Reus-Smit 2004.. The influence of international law can be especially significant in this regard in
transitioning countries. See, for example, Teitel 2000.

106 Eskridge Jr., (p.439).
107 Merry.(pp. 177-178).
108 1bid.(p. 180).
109 Ibid. p. 202.



positioned themselves to “educate” people about the rights contained in documents their own
governments have signed. Relatively new rights organizations, such as the disabled rights

movement, view treaties as an important way to raise public consciousness about rights issues in

this area.110 The Coalition to Stop the Use of Child Soldiers “campaigns for all governments to

adhere to international laws prohibiting the use of children under the age of 18 in armed conflict”

in the context of its advocacy and public education functions.111 The newly negotiated
International Convention for the Protection of All Persons from Enforced Disappearance (2005)

is viewed by transnational rights organizations as “an extremely important development in the

fight against forced disappearances and for the protection of victims and their families™112 and
advocate ratification as a tool for explicitly recognizing an educating people regarding a right not
to “be disappeared” as a way to hold governments accountable. Francesca Polletta’s research on
the United States’ civil rights movement cautions that such innovative rights framing is most
likely to occur and to be effective “...in settings where social institutions (legal, religious,

familial, economic) enjoy relative autonomy, and when organizers are at some remove from state

and movement centers of power."113 But in many cases, organizations are positioned to
advertise the existence and contents of a treaty commitment that if taken seriously turns out to be
inconvenient for the government and other power brokers, providing identities and rights models
that run counter to commonly held conceptions.

Human rights treaties, in short, may contain persuasive new information and ideas that
can influence the values and beliefs of a public for whose benefit the agreement was ostensibly
designed. They can put local cultural or political practices in a more universalistic perspective,
suggesting a right to which some might not have previously considered themselves entitled.
Ratified treaties reveal new information regarding a government’s formal complicity in the rights
enterprise, signaling the legitimacy of pursuing rights in this specific cultural and political
context. Treaties can inform interests and change values. Admittedly, the meaning of rights

contained in international conventions is hardly determinative, and there is much room for

contention and struggled over just what it means to be a legitimate rights claimant.114

110 Disability 2002.

111 see the website of the Coalition, at http://www.child-soldiers.org/coalition/what-we-do.html
(accessed 13 January 2005).

112 gee Human Rights Watch: http://hrw.org/english/docs/2005/09/26/global11785.htm.
113 Polletta, p. 369.

114 | ots of new research on legal mobilization emphasizes "The indeterminate meaning of rights
...provides the [political or social] movement with space in which to shape its own identity" Silverstein.(p.




Nonetheless, treaties express collective intentionality,115 the full meaning of which cannot easily
be controlled by local power brokers. The fact that one’s own government may have participated
in and assented to this collective project legitimates it as an acceptable set of values in the local
context. Officially acknowledging a set of rights — publicly and possibly for the first time — can
affirm its value in the public consciousness.

This view of law as framing new interests and even identities (as legitimate claimant)

stands in contrast to several other perspectives. In contrast to the view of Jack Goldsmith and

Eric Posner,116 | argue that moral/legal talk cannot be assumed to be costless, for it risks
changing the values, identities, and interests of potential beneficiaries. Now, it could be that for
the reasons alluded to in the previous chapter (short time horizons, poor information, which
encourage strategic ratification) governments do not expect to bear the cost of new rights
demands, but this does not prevent the potential for the educative or framing function of law
described above. This account is also distinct from the information role of international
institutions, though information — about the existence of a public obligation, the nature of the
rights at stake, and the rectitude of demanding compliance — is relevant. International institutions

are not just a source of information in this account as they are in Xinyuan Dai’s analysis of

monitoring regimes with weak enforcement; they are a source of new ideas as well 117
“Information” in this conception is not exclusively about objective realities that may be obscured
from voting publics. It is also about conceptual frames that may serve to animate the demands of
those whose ability regularly and at low cost to turn their leaders out of office is much less
secure. Treaties matter because they potentially change the ideas that inspire political
organization and activity. Ironically, this treaty effect may be stronger — because it is more

radical — in repressive regimes than in those that are already quite free.

Mobilization success. The above argument is about the values people are convinced are

worth organizing to demand. This section is about the resources a ratified treaty can bring to the

232). It also opens up the possibility, even the likelihood, of a conservative effort to delimit new
understandings consistent with the interests of the dominant social and political power holders.

115 Collective intentionality is a key concept in much constructivist thought. See the discussion in Ruggie,
1998, .

116 see the discussion in Goldsmith and Posner, 2002, . The primary “rational” explanation for moral
talk in international relations is that it is costless. Since to refrain from moral (or legal) talk might be
interpreted as amoral (or a-legal), Goldsmith and Posner argue that there may be some benefit but little
downside risk to making moral arguments.

117 pai, .



fight. As social movement theorists have recently emphasized, legal rules and institutions are

themselves a type of political opportunity structure that enables and constrains social

movements.118 Here | argued that a ratified treaty can do four things to improve the chances of
successful mobilization. First, it pre-commits the government to be receptive to the demand;
second, it may grow the size of the coalition; third, it increases the intangible resources available
to the coalition; and fourth, it increases the range of strategies the coalition may employ to secure
the realization of their demands. Each of these effects will be discussed in turn.

Let us begin with one of the unique features of a ratified treaty compared to a broad
international norm. A ratified treaty pre-commits the government to be receptive to rights

demands. Ratification is not just a costly signal of intent; it is a process of domestic legitimation

that some scholars have shown raises the domestic salience of an international rule.119 In most
countries, governments are required to submit international treaties to the legislature, and to
secure at least a majority vote. Some countries have even higher ratification barriers: the United
States requires treaties to be ratified with the advice and 2/3 consent of the Senate. In a few
countries, ratification requires a majority vote in both of two legislative chambers. Westminster
parliamentary systems traditionally have not required a formal vote of the parliament, but have
evolved norms that assure that body is basically in approval before the executive formally ratifies.
Obviously, in some countries, ratification is a meaningless political gesture, just as all votes of the
legislature are meaningless. But where the legislature has any independent stature at all,
ratification engages the reputation of the legislature for meaningful political activity. This does
not mean of course that a ratified treaty will be promptly and unproblematically implemented into
domestic law. It does mean, however, that individuals or groups with demands consistent with a
ratified treaty are more likely to encounter a legislature “primed” — because pre-committed —
seriously to consider their demands. Ratification increases the probability that the legislative
body itself may be — or at least contain — important political allies.

Ratification pre-commitment has a subtle effect on the politics of rule implementation.
Pre-commitment makes it harder for a government that has secured domestic ratification to
plausibly deny the importance of rights protection in the local context. Even ratification that
could be mere lip service has an important influence on domestic politics. Kathryn Sikkink has
written that “The passage from denial to lip service may seem insignificant but suggests an

important shift in the shared understandings of states that make certain justifications no longer

118 Pedriana, 2004, . See also Gamson and Meyer, 1996; p, 289
119 Cortell and Davis Cortell and Davis, 1996, 456 .



acceptable.”120 The domestic act of ratification has even clearer implications for domestic
understandings. As | have repeatedly argued, a citizenry has an even stronger motive than the
international community to demand consistency in their government’s behavior; after all they live
with the consequences of this behavior on a daily basis. Disingenuous governments will face
inconsistency costs and thus risk a degree of legitimacy to the extent that their populations expect
commitments to correspond at least in a very broad way to policies and practices. Ratification of
important human rights treaties has the potential to raise governments’ consistency costs at home,
and thereby to erode their domestic political support.

Rights demanders and their advocates work assiduously to expose the inconsistencies
between precommitment and post ratification behavior in countries around the world. Advocates
for Tibetan rights include in their literature a list of the “relevant” human rights instruments the

Peoples Republic of China has signed (and presumably violated) in that country’s treatment of

ethnic Tibetans.121 The Baha’i International Community refers to the ICCPR as one of “various

international covenants on human rights that the government has freely signed” to legitimate its

demands of religious freedom for the Baha’i living in Iran.122 Groups critical of allegations that

the United States Government has violated the privacy of U.S. citizens frame their complaints in

terms of treaty violations for similar reasons.123 Government and even individual legislators that
want to avoid apparent inconsistencies in their ratification position and post ratification program
are potential allies of a nascent rights movement.

The availability of legislators as allies leads directly to the next point: ratified treaties
offer opportunities to growth the size of the pro-rights coalitions in ways that would be less
available without the ratified treaty. One of the most important insights of resource mobilization
theories of social movements has been to point to the importance of out-of-group supporters in
joining the initial cause; white students joining the civil rights movements of the 1960s, for
example. The ratification of a treaty has the potential to bring in a broader range of allies to join
the core beneficiaries in demanding rights implementation. One might be individuals who oppose

or want to constrain the government for reasons that do not related explicitly to their own

120 sikkink, 1993, 415.
121 gee for example Appendix 4 to the 2004 Annual Report of the Tibetan Centre for Human Rights and

Democracy, at http://www.tchrd.org/publications/annual_reports/2004/appendices/4_ratifi.html (accessed
13 January 2005).

122 gee their website, at http://denial.bahai.org/004_5.php (accessed 13 December 2005).

123 gee for example a December 21, 2005 press release of the Meiklejohn Civil Liberties Institute,
Berkeley, California; posted at http://www.uslaboragainstwar.org/article.php?id=9849 (accessed 13
December 2005).




individual current rights struggles. Government opponents might decide to seize on the rights
issue — playing up the inconsistency discussed above — to embarrass or even bring down a
government they oppose on other grounds. A ratified treaty could serve as a focal point for
tactical support of a pro-rights coalition by a broad range of government opponents.

Second, as a form of law, ratified treaties are more likely than international “norms” or
treaties the government has rejected to engage the interest of the legal profession. The
mechanism here may be of two kinds. Legal interest groups may take a new interest in the issues
covered by the treaty, debating, publicizing, and interpreting its meaning within the local legal
system. Additionally, legally trained individuals — motivated very much by selective incentives —
may decide to lend their professional expertise to the nascent rights movement, providing the

legal, technical, and advocacy skills that many students of social movements have noted are

critical to their success. 124

“Internationalists” — individuals or organizations that have strong materials interests in
maintaining good public relations with the outside world may also have an incentive to support a
local pro-rights movement. After all, treaty ratification is also an international commitment. |
have argued that it is an international commitment that is unlikely to be enforced reliably, but
even a small probability of enforcement is a serious worry for domestic groups that depend
heavily on good political relationships with the outside world. In some countries, the pro-rights
group will be supported in their quest by pro-internationalist groups who believe they have more
to gain from their government’s rights cooperation than its intransigence. While they may be only
mildly committed to rights per se, internationalists may support their demands in the presence of
a ratified treaty as an insurance policy against the small probability that to renege could introduce
political friction into their external relations — their foreign trade, travel, or investments. In short,
a treaty can change a pro-rights coalition into a pro-compliance coalition. The latter is almost by
definition larger than the former. In short, a ratified (but unimplemented) treaty provides an
opening for governmental opponents, actors with legal expertise and actors with international
interests to ally with a nascent rights movements for tactical reasons that may be orthogonal to
those of rights claimants themselves.

Third, a ratified treaty provides intangible resources to a nascent rights coalition. The
most important of these is legitimacy, which in turn can be parlayed into further political support.

Treaties are especially useful in establishing the legitimacy of a claim because they represent

124 Note however that there is a debate in the legal mobilization literature that legal tactics divert
movement resources to lawyers and away from grassroots mobilization, to the detriment of the movement.
See for example (to be added to ENDNOTE); Scheingold 1974, McCann and Silverstein 1998; McCann
1986, Rosenberg 1992; Morag-Levine 2000, Brown-Nagin 2005). [See McCann review].



global agreement on “best practices” and as such offer a fairly clear statement of the nature (and
limits) of the demands the group is making. In the Russian context of the early 1990s, for
example, Gennady Danilenko writes that “The legitimacy attributed to international human rights

standards was...based on the general perception that they expressed ‘universal human values'
shared by the majority of the international community.”125 This is particularly important when

local rights standards are new, are in question, or are in flux.126 In these cases, treaties play
crucial roles in providing benchmarks, focal points, and models. As a benchmark, they provide
standards against which both the demands of the populace as well as the actions of the
government can be assessed. The treaty provides reassurance to citizens that their rights demands
are not unreasonable, making them more willing actively to mobilize. As a focal point, a ratified
treaty can also help to coordinate and prioritize the efforts of the coalition. In India, for example,
the National Commission for Women (NCW) was set up in 1990 to safeguard women's interests
by reviewing legislation, intervening in individual complaints and undertaking remedial actions,
but seized on India’s 1993 ratification of the CEDAW to pressure the Indian government to
implement specific programs.127 Finally, ratified treaties provide a resource as models for
domestic legislation. Sally Engle Merry’s study of India and China reveals the extent to which
the CEDAW has effectively been imported into a number of important legislative protections for
women.128

Finally, treaty ratification increases the range of strategies a social movement can use to
secure policy change. To circle back to the point developed above with respect to litigation, a
ratified treaty has in many countries the status of law, and thus offers a unique point of entry into
an important indigenous branch of local governance — the courts. And to reiterate the point
stressed above, such cases are politically important for rights movements even if they do not
result in a decisive legal win.

Treaty ratification also provides political opening for rights demanders in polities where
the courts are unlikely to be accessible or reliable. The voluntary assent of a government to a
legal standard of behavior creates room for strategies of “rightful resistance,” or the ability of

individuals and nascent social movements to use officially sanctioned levers in pressing their

125 panilenko, 1994, 459.

126 These are the conditions under which Jeffrey Checkel argues that international norms become most
“persuasive (Checkel, ).”

127 Merry.(p. 170-171).

128 Merry cites the Indian 2001 draft domestic violence law, which mentions CEDAW; she also

notes that the Law of the PRC on the Protection of Women's Rights and Interests is based on
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rights claims. In Kevin O’Brien’s useful formulation, “Rightful resistance is a partly
institutionalized form of popular action that employs laws, policies, and other established values
to defy power holders who have failed to live up to some ideal or who have not implemented a
popular measure.” The fact that some government official or officials participated in the act of
ratification opens the possibility of exploiting divisions among the powerful. As O’Brien notes,
“When receptive officials, for instance, champion popular demands to execute laws and policies
that have been ignored, unexpected alliances often emerge and simple dominant-subordinate

distinctions break down. On these occasions, popular resistance operates partly within (yet in

tension with) official norms.”129 Rightful resistance employs the rhetoric and commitments of
the powerful to curb political or economic power. Treaty ratification plays contributes to this
strategy by providing a lever to critique the government with its own commitment. Whether a
government is sensitive to this critique or not depends on its ability to insulate itself from rights-
based popular demands.

To summarize: the ratification of international treaties influences the chances of
successful social mobilization. | have provided reasons to expect this influence to work in a
positive direction — towards more effective mobilization as expectations of success increase. But
these claims are about broad tendencies based on expected influences in domestic politics. In
common with other mobilization theorists, | recognize these kinds of claims can stimulate
counter-reactions and conservative opposition. There is nothing inevitable about the triumph of
treaty commitments over domestic practices, any more than it is inevitable that all rights appeals
will prove irresistible.130 On balance, however, ratified treaties provide a political opening for
rights demanders that is more favorable than is the case in their absence. In combination with
their educative function, ratified treaties tend to enhance the motive as well as the means for

group mobilization. They tend to increase the expected value of such mobilization.

Il. Expectations

The three mechanisms through which treaties might have effects in domestic politics —
altering the national agenda, leveraging litigation, and empowering political mobilization —
suggest some fairly precise expectations for empirical research. First of all, they suggest that

treaty ratification should generally have positive effects on various measures of government

129 O'Brien, 1996, 32.
130 Hunt, .



behavior associated with the obligations contained in ratified treaties. However, none of these
mechanisms suggest that international law has a homogenous effect across all polities. Each
mechanism suggests that treaties can be more or less influential under particular institutional or
political conditions. The purpose of this section is to make this point explicitly for each of the
channels through which treaties potentially influence domestic politics (recognizing of course that

these channels are not at all mutually exclusive).

Altering the National Agenda

I have argued that treaties can have an important influence in national politics simply
because they alter the substantive priorities of the legislative agenda compared to what it would
have been in the absence of an exogenously presented treaty obligation. This is a modest but not a
trivial mechanism. It does not posit a change in information, preferences or resources of any
domestic political actor. It simply notes that treaty effects — especially legislative changes — can
result from a relatively uncontroversial international commitment. Nevertheless, these changes
would not have occurred in the absence of the “intrusion” of international politics into the
domestic legislative space.

Agenda effects of the kind described here should be most noticeable in indicators of
legislatives output and harder to detect in indicators of changes in actual practice. Moreover,
agenda effects should be most noticeable in countries that are mostly likely to have been among
the sincere ratifiers discussed in the previous chapter. The prime candidates for the agenda setting
effects of international legal agreements are hypothesized to be the western democracies. Finally,
agenda setting effects are likely to be most pronounced in polities in which national executives
have relatively greater control over the national legislative agenda. Having introduced a treaty
for ratification (a prerogative of the executive) the ability to get legislation passed in compliance
with treaty obligations is higher where the government faces no important resistance to placing
related legislative reform on the legislature’s agenda. If simply altering the national agenda is an
important mechanism by which legislative compliance is observed, we might expect ratification
to lead to legislative changes more often in parliamentary governments than in presidential
systems, and in systems where legislatures posed fewer effective constraints on the executive.
The ideal-typical case where we might expect strong agenda setting effects from treaty
ratification is in a highly democratic parliamentary system. These are hardly of course “difficult
cases” for human rights treaty compliance, but may constitute evidence of an important

mechanism by which international norms are imported into domestic law nonetheless.



Leveraging Litigation

In many if not most cases, the political consensus for compliance and implementation
may not be as strong as in the agenda altering scenario described above. Ratified treaties may
encounter resistance flowing from incompetence to inattention to downright opposition from the
government of the day to the permanent bureaucracy to various societal powerbrokers. But in
contrast to norms and even international custom, treaties are explicit statements of a legal
obligation to comply with their terms. Treaties are laws in most countries. Under a
circumscribed set of conditions, they can be used to litigate in national courts, which, | have
argued, can influence the further development of rights jurisprudence, alter the political costs of
non-compliance and, equally important, stimulate the politics of rights mobilization going
forward.

Litigation can only be expected to enhance treaty compliance under a limited set of
circumstances. Specifically, for litigation to be an important compliance mechanism, treaties
have to be enforceable in domestic courts and litigation itself must be meaningful. If litigation —
or the potential for meaningful litigation — accounts for changes in rights protection, then we
should expect treaties to have their most significant impact where respect for judicial decisions is
likely to be highest. Evidence that treaties have stronger effects in countries with more
independent judicial systems would be consistent with the litigation mechanism. Where courts
are relatively free from political interference, treaties as legal instruments should have their

greatest potential to influence policy.

Empowering Political Mobilization

Treaties can change values and beliefs and can change the probability of successful
political action to achieve the rights they promulgate. | have argued that a ratified treaty can
effectively raise the expected value to potential rights holders of mobilizing to demand their
government’s compliance. For these reasons, we should expect “treaty effects” to show up in
countries’ compliance behavior. Consider first the value a nascent group is likely to place on the
contents of a human rights treaty. A treaty dealing with civil or political rights would likely
duplicate a number of existing guarantees in a stable democracy. The treaty itself would likely
add very little to the rights already enjoyed in such a polity. The marginal value of an additional
right in a rights-rich environment is likely to be small. On the other hand, an individual’s welfare
gain associated with the realization of even basic civil and political rights in a highly repressive
regime or even basic recognition of equality in a highly discriminatory one is potentially very

high indeed. The value of securing treaty compliance is much higher in a repressive or



discriminatory setting than in a liberal democracy, which has a wide variety of domestic

guarantees already in place. This is depicted as a downward sloping relationship in Figure 1.

[FIGURE 1 ABOUT HERE]

At the same time, the probability of successfully demanding a civil or political right is
likely to be low in a highly repressive environment. Such demands are likely to be met with
repression in stable autocracies or regimes rooted in a regime of discrimination. Democracies
tend to be highly responsive to citizen demands. The presumption is not only that individuals
have basic civil and political rights and equality before the law; if they request it, they are also
likely to get a ballot in their native language, be able to register to vote when they renew their
driver’s license, and get a ride to the polls. All the accoutrements of freedom — a free press, free
assembly, free speech and expression — increase the likelihood that a demand will be given a fair
hearing.131 Thus, the probability is relatively high that potential demanders will succeed in their
rights claims. The probability of succeeding is depicted as upward sloping in Figure 1.

The treaty effects via social mobilization are illustrated with the dashed lines. A ratified
human rights treaty can increase the value an individual places on succeeding in securing a policy
change, often by framing the issue itself in rights-terms. We should expect treaty effects to be
minimal in a stable democracy, where international agreements contribute little to prevailing
beliefs and understandings. Citizens in stable democracies are already apprized of their rights,
and do not need a treaty to shore up these beliefs and values. The situation in autocracies is
fundamentally different. Individual civil and political rights are existentially denied, brutally
repressed, and delegitimated constantly. Citizens identify much more readily as subjects of the
state than as individuals with an autonomous right to participate in the political and social life of
the country. The potential for value reorientation is much greater in an autocracy, and a ratified
treaty suggests that even my government agrees - formally and publicly — that I can legitimately
claim some individual rights vis-a-vis the state. When this happens, “treaty effects” show up as a
steepening of the line representing the value an individual places on succeeding in a rights
demand.

I have argued that treaties can also influence the expected value of mobilization by

increasing the chances of success. But it is very possible this varies across regime types as well,

131 Eskridge notes in his study of the civil rights movement in the United States that the broad
range of civil and political freedoms contributed to the “massness” of the movement and its
ultimate success. Eskridge Jr., circa p. 452.



at least for civil and political rights. The mechanisms | have outlined by which treaties increase

the likelihood of a successful mobilization are more likely to prevail in a democracy than an

autocracy.132 Take the strategy of litigation as one example. The political control typically
exerted over the judiciary in autocratic polities forecloses litigation as a realistic alternative.
Treaties have played a much more important role in litigation in the highly democratic and newly
democratic countries — from Canada to Australia, from Argentina to Israel — than they have
played in autocracies. As legal instruments, they are a much greater resource in countries where
law can be used in the courts to constrain political actors. Treaties have institutional traction in
democratic polities (relative to autocracies); the effect is to steepen the line representing the
likelihood of success.

When we combine these arguments, some interesting expectations emerge. Figure 2
graphs the “expected value” of mobilizing to demand a right (value of succeeding times
probability of success) with and without a ratified treaty obligation. Rights mobilization is low in
autocracies because people are afraid of the consequences. Treaties may instill a new identity as
a rights holder, but individuals run up against “brute facts” and are deterred from making much of
a demand. Rights mobilization is relatively low in democracies as well: even though democratic
governments tend to be responsive (increasing the probability of success) it is hard to get excited
about mobilizing where the nth right is of decreasing marginal utility. International human rights

treaties are largely redundant.
[FIGURE 2 ABOUT HERE]

Where we are likely to see the most significant treaty effects — at least with respect to
civil and political rights — is in the less stable, transitioning “middle ground.” In these countries,
individuals have both the motive and the means realistically to press their governments to take
international human rights treaties seriously. Treaties can still play a legitimating function,
reassuring a nascent coalition that their demands are legitimate and solidifying their identity as
individuals with a moral and legal case to make vis-a-vis their government. Mobilizing is
meaningful, even exciting; but not nearly as dangerous as in stable autocracies that tolerate no
opposition. Treaties create additional political resources for pro-rights coalitions under these

circumstances; they resonate well with an embryonic rule of law culture, and gather support from

132 Much of the law and society literature has come to recognize the conditional nature of the power of
legal mobilization. According to Michael McCann, “Legal mobilization does not inherently disempower or
empower citizens. How law matters depends on the complex, often changing dynamics of the context in
which struggles occur.” McCann 2004. p.



groups that not only believe in the specific rights at stake, but also believe they must take a stand
on rule-governed political behavioral in general. The courts may be somewhat corrupt,
inexperienced, or even incompetent, but they are not nearly as likely to execute the government’s
will as loyally as in a stable autocracy. International human rights treaties may be in their most
fertile soil under such circumstances. As we shall see, the consequences for rights compliance

can be profound.

V. Conclusions

To the question, “why — or under what conditions — do governments comply with their
international human rights treaty commitment?” this chapter has proposed that we look closely at
domestic mechanisms. None of the international explanations for international human rights
compliance are particularly plausible. Globally centralized enforcement is a chimera; despite the
rise in state-to-state accountability chronicled in Chapter 2, states simply do not have a strong and
consistent interest in enforcing human rights agreements in other countries. The assumptions
underlying theories of self-enforcing agreements are suited for issues involving mutual gains and
reciprocity — two assumptions that are a stretch if not completely inappropriate in the human
rights area. Theorists also underestimate the collective action problems associated with
reputational “sanctions;” governments have typically been reluctant to impose costs of any
description on all but the most egregious of rights abusers. In the absence of such costs, it is
difficult to view international human rights treaties as “costly commitments” to the international
community of states. Nor are international signaling models very helpful. They see treaties as
screens, but not constraints on state action. High ex ante costs lead to an interpretation that only
the highly committed are likely to sign the treaty in the first place. This is interesting when a
costly signal is necessary in order for two or more states to realize a joint gain, but less relevant if
we are looking for treaty effects on an individual government’s behavior.

I have advocated a theoretical reorientation of the compliance problems premised
on the highly plausible stipulation that nobody cares more about human rights than the
citizens potentially empowered by these treaties. No external — or even transnational —
actor has as much incentive to hold a government to its commitments as do important
groups of its own citizens. Citizens mobilize strategically. But these strategic
calculations are influenced by what they value (or come to value) value as well as the

probability of succeeding in realizing these values. An international treaty regime has the



potential to influence both the ideational as well as the strategic components of
mobilization’s “expected value.” Treaty ratification will be shown in the next three
chapters to improve rights practices and outcomes around the world. As we will see,
women’s equality, the protection of children from exploitation and the rights of
individuals to be free from officially sanctioned torture have improved once governments
have explicitly made relevant treaty commitments. This chapter has made a case for the
power of domestic mechanisms — new agendas, litigation, and especially social
mobilization — in harnessing the potential of treaties to influence rights practices. These
effects should not always be thought of as unconditional. At least in the case of civil and
political rights, a treaty’s greatest impact is likely to be found not in the stable extremes
of democracy and autocracy, but in the mass of nations with institutions in flux, where
citizens potentially have both the motive and means to succeed in demanding their rights.
The following three chapters examine the evidence and find a good deal of hard evidence
for the positive impact of international law across several indicators of human rights.
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Figure 1:
Influences on Human Rights Mobilization in
Autocracies, Democracies, and Transitional Regimes
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Figure 2:
The Expected Value of Mobilization in
Autocracies, Democracies and Transitional Regimes
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