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176. As regards the suggestion that the areas covered by the two sources of law
[treaty law and customary international law] are identical, the Court observes that the
United Nations Charter, the convention to which most of the United States argument is
directed, by no means covers the whole area of the regulation of the use of force in
international relations. On one essential point, this treaty itself refers to pre-existing
customary international law; this reference to customary law is contained in the actual
text of Article 51, which mentions the "inherent right" (in the French text the "droit
naturel") of individual or collective self-defence, which "nothing in the present Charter
shall impair" and which applies in the event of an armed attack. The Court therefore finds
that Article 51 of the Charter is only meaningful on the basis that there is a "natural" or
"inherent" right of self-defence, and it is hard to see how this can be other than of a
customary nature, even if its present content has been confirmed and influenced by the
Charter. Moreover the Charter, having itself recognized the existence of this right, does
not go on to regulate directly all aspects of its content. For example, it does not contain
any specific rule whereby self-defence would warrant only measures which are
proportional to the armed attack and necessary to respond to it, a rule well established in
customary international law. Moreover, a definition of the "armed attack" which, if found
to exist, authorizes the exercise of the "inherent right" of self-defence, is not provided in
the Charter, and is not part of treaty law. It cannot therefore be held that Article 51 is a
provision which "subsumes and supervenes" customary international law. It rather
demonstrates that in the field in question, the importance of which for the present dispute
need hardly be stressed, customary international law continues to exist alongside treaty
law. The areas governed by the two sources of law thus do not overlap exactly, and the
rules do not have the same content. This could also be demonstrated for other subjects, in
particular for the principle of non-intervention.

177. But...even if the customary norm and the treaty norm were to have exactly the
same content, this would not be a reason for the Court to hold that the incorporation of
the customary norm into treaty-law must deprive the customary norm of its applicability
as distinct from that of the treaty norm. The existence of identical rules in international
treaty law and customary law has been clearly recognized by the Court in the North Sea
Continental Shelf cases. To a large extent, those cases turned on the question whether a
rule enshrined in a treaty also existed as a customary rule, either because the treaty had
merely codified the custom, or caused it to "crystallize", or because it had influenced its
subsequent adoption. The Court found that this identity of content in treaty law and in
customary international law did not exist in the case of the rule invoked, which appeared
in one article of the treaty, but did not suggest that such identity was debarred as a matter
of principle: on the contrary, it considered it to be clear that certain other articles of the
treaty in question "were... regarded as reflecting, or as crystallizing, received or at least
emergent rules of customary international law" (I.C.J. Reports 1969, p. 39, para. 63).
More generally, there are no grounds for holding that when customary international law



is comprised of rules identical to those of treaty law, the latter "supervenes" the former,
so that the customary international law has no further existence of its own. ...

183. In view of this conclusion, the Court has next to consider what are the rules of
customary international law applicable to the present dispute. For this purpose, it has to
direct its attention to the practice and opinio juris of States; ...

185. In the present dispute, the Court, while exercising its jurisdiction only in respect
of the application of the customary rules of non-use of force and non-intervention, cannot
disregard the fact that the Parties are bound by these rules as a matter of treaty law and of
customary international law. Furthermore, in the present case, apart from the treaty
commitments binding the Parties to the rules in question, there are various instances of
their having expressed recognition of the validity thereof as customary international law
in other ways. It is therefore in the light of this "subjective element" -- the expression
used by the Court in its 1969 Judgment in the North Sea Continental Shelf cases (1.C.J.
Reports 1969, p. 44) -- that the Court has to appraise the relevant practice.

186. It is not to be expected that in the practice of States the application of the rules in
question should have been perfect, in the sense that States should have refrained, with
complete consistency, from the use of force or from intervention in each other's internal
affairs. The Court does not consider that, for a rule to be established as customary, the
corresponding practice must be in absolutely rigorous conformity with the rule. In order
to deduce the existence of customary rules, the Court deems it sufficient that the conduct
of States should, in general, be consistent with such rules, and that instances of State
conduct inconsistent with a given rule should generally have been treated as breaches of
that rule, not as indications of the recognition of a new rule. If a State acts in a way prima
facie incompatible with a recognized rule, but defends its conduct by appealing to
exceptions or justifications contained within the rule itself, then whether or not the State's
conduct is in fact justifiable on that basis, the significance of that attitude is to confirm
rather than to weaken the rule.

187. The Court must therefore determine, first, the substance of the customary rules
relating to the use of force in international relations, applicable to the dispute submitted
to it. The United States has argued that, on this crucial question of the lawfulness of the
use of force in inter-State relations, the rules of general and customary international law,
and those of the United Nations Charter, are in fact identical. In its view this identity is so
complete that, as explained above (paragraph 173), it constitutes an argument to prevent
the Court from applying this customary law, because it is indistinguishable from the
multilateral treaty law which it may not apply. In its Counter-Memorial on jurisdiction
and admissibility the United States asserts that "Article 2 (4) of the Charter is customary
and general international law". It quotes with approval an observation by the International
Law Commission to the effect that

"the great majority of international lawyers today unhesitatingly hold that
Article 2, paragraph 4, together with other provisions of the Charter,
authoritatively declares the modern customary law regarding the threat or use
of force" (ILC Yearbook, 1966, Vol. 11, p. 247). ...



188. The Court thus finds that both Parties take the view that the principles as to the
use of force incorporated in the United Nations Charter correspond, in essentials, to those
found in customary international law. The Parties thus both take the view that the
fundamental principle in this area is expressed in the terms employed in Article 2,
paragraph 4, of the United Nations Charter. They therefore accept a treaty-law obligation
to refrain in their international relations from the threat or use of force against the
territorial integrity or political independence of any State, or in any other manner
inconsistent with the purposes of the United Nations. The Court has however to be
satisfied that there exists in customary international law an opinio juris as to the binding
character of such abstention. This opinio juris may, though with all due caution, be
deduced from, inter alia, the attitude of the Parties and the attitude of States towards
certain General Assembly resolutions, and particularly resolution 2625 (XXV) entitled
"Declaration on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations". The effect
of consent to the text of such resolutions cannot be understood as merely that of a
"reiteration or elucidation" of the treaty commitment undertaken in the Charter. On the
contrary, it may be understood as an acceptance of the validity of the rule or set of rules
declared by the resolution by themselves. The principle of non-use of force, for example,
may thus be regarded as a principle of customary international law, not as such
conditioned by provisions relating to collective security, or to the facilities or armed
contingents to be provided under Article 43 of the Charter. It would therefore seem
apparent that the attitude referred to expresses an opinio juris respecting such rule (or set
of rules), to be thenceforth treated separately from the provisions, especially those of an
institutional kind, to which it is subject on the treaty-law plane of the Charter.

189. As regards the United States in particular, the weight of an expression of opinio
juris can similarly be attached to its support of the resolution of the Sixth International
Conference of American States condemning aggression (18 February 1928) and
ratification of the Montevideo Convention on Rights and Duties of States (26 December
1933), Article 11 of which imposes the obligation not to recognize territorial acquisitions
or special advantages which have been obtained by force. Also significant is United
States acceptance of the principle of the prohibition of the use of force which is contained
in the declaration on principles governing the mutual relations of States participating in
the Conference on Security and Co-operation in Europe (Helsinki, 1 August 1975),
whereby the participating States undertake to "refrain in their mutual relations, as well as
in their international relations in general," (emphasis added) from the threat or use of
force. Acceptance of a text in these terms confirms the existence of an opinio juris of the
participating States prohibiting the use of force in international relations.

190. A further confirmation of the validity as customary international law of the
principle of the prohibition of the use of force expressed in Article 2, paragraph 4, of the
Charter of the United Nations may be found in the fact that it is frequently referred to in
statements by State representatives as being not only a principle of customary
international law but also a fundamental or cardinal principle of such law. The
International Law Commission, in the course of its work on the codification of the law of
treaties, expressed the view that "the law of the Charter concerning the prohibition of the
use of force in itself constitutes a conspicuous example of a rule in international law
having the character of jus cogens" (paragraph (1) of the commentary of the Commission



to Article 50 of its draft Articles on the Law of Treaties, ILC Yearbook, 1966-11, p. 247).
Nicaragua in its Memorial on the Merits submitted in the present case states that the
principle prohibiting the use of force embodied in Article 2, paragraph 4, of the Charter
of the United Nations "has come to be recognized as jus cogens". The United States, in its
Counter-Memorial on the questions of jurisdiction and admissibility, found it material to
quote the views of scholars that this principle is a "universal norm", a "universal
international law", a "universally recognized principle of international law", and a
"principle of jus cogens".

191. As regards certain particular aspects of the principle in question, it will be
necessary to distinguish the most grave forms of the use of force (those constituting an
armed attack) from other less grave forms. In determining the legal rule which applies to
these latter forms, the Court can again draw on the formulations contained in...General
Assembly resolution 2625 (XXV). ...

193. The general rule prohibiting force allows for certain exceptions. In view of the
arguments advanced by the United States to justify the acts of which it is accused by
Nicaragua, the Court must express a view on the content of the right of self-defence, and
more particularly the right of collective self-defence. First, with regard to the existence of
this right, it notes that in the language of Article 51 of the United Nations Charter, the
inherent right (or "droit naturel") which any State possesses in the event of an armed
attack, covers both collective and individual self-defence. Thus, the Charter itself testifies
to the existence of the right of collective self-defence in customary international law. ...
in [General Assembly resolution 2625], the reference to the prohibition of force is
followed by a paragraph stating that:

"nothing in the foregoing paragraphs shall be construed as enlarging or
diminishing in any way the scope of the provisions of the Charter concerning
cases in which the use of force is lawful".

This resolution demonstrates that the States represented in the General Assembly regard
the exception to the prohibition of force constituted by the right of individual or
collective self-defence as already a matter of customary international law.

194. ... In view of the circumstances in which the dispute has arisen, reliance is
placed by the Parties only on the right of self-defence in the case of an armed attack
which has already occurred, and the issue of the lawfulness of a response to the imminent
threat of armed attack has not been raised. Accordingly the Court expresses no view on
that issue. The Parties also agree in holding that whether the response to the attack is
lawful depends on observance of the criteria of the necessity and the proportionality of
the measures taken in self-defence. Since the existence of the right of collective self-
defence is established in customary international law, the Court must define the specific
conditions which may have to be met for its exercise, in addition to the conditions of
necessity and proportionality to which the Parties have referred.

195. In the case of individual self-defence, the exercise of this right is subject to the
State concerned having been the victim of an armed attack. Reliance on collective self-
defence of course does not remove the need for this. There appears now to be general
agreement on the nature of the acts which can be treated as constituting armed attacks. In



particular, it may be considered to be agreed that an armed attack must be understood as
including not merely action by regular armed forces across an international border, but
also "the sending by or on behalf of a State of armed bands, groups, irregulars or
mercenaries, which carry out acts of armed force against another State of such gravity as
to amount to" (inter alia) an actual armed attack conducted by regular forces, "or its
substantial involvement therein". This description, contained in Article 3, paragraph (g),
of the Definition of Aggression annexed to General Assembly resolution 3314 (XXIX),
may be taken to reflect customary international law. The Court sees no reason to deny
that, in customary law, the prohibition of armed attacks may apply to the sending by a
State of armed bands to the territory of another State, if such an operation, because of its
scale and effects, would have been classified as an armed attack rather than as a mere
frontier incident had it been carried out by regular armed forces. But the Court does not
believe that the concept of "armed attack" includes not only acts by armed bands where
such acts occur on a significant scale but also assistance to rebels in the form of the
provision of weapons or logistical or other support. Such assistance may be regarded as a
threat or use of force, or amount to intervention in the internal or external affairs of other
States. It is also clear that it is the State which is the victim of an armed attack which
must form and declare the view that it has been so attacked. There is no rule in customary
international law permitting another State to exercise the right of collective self-defence
on the basis of its own assessment of the situation. Where collective self-defence is
invoked, it is to be expected that the State for whose benefit this right is used will have
declared itself to be the victim of an armed attack.

196. The question remains whether the lawfulness of the use of collective self-
defence by the third State for the benefit of the attacked State also depends on a request
addressed by that State to the third State. ...

199. At all events, the Court finds that in customary international law, whether of a
general kind or that particular to the inter-American legal system, there is no rule
permitting the exercise of collective self-defence in the absence of a request by the State
which regards itself as the victim of an armed attack. The Court concludes that the
requirement of a request by the State which is the victim of the alleged attack is
additional to the requirement that such a State should have declared itself to have been
attacked.

200. ...Article 51 of the United Nations Charter requires that measures taken by
States in exercise of this right of self-defence must be "immediately reported" to the
Security Council. As the Court has observed above (paragraphs 178 and 188), a principle
enshrined in a treaty, if reflected in customary international law, may well be so
unencumbered with the conditions and modalities surrounding it in the treaty. Whatever
influence the Charter may have had on customary international law in these matters, it is
clear that in customary international law it is not a condition of the lawfulness of the use
of force in self-defence that a procedure so closely dependent on the content of a treaty
commitment and of the institutions established by it, should have been followed. On the
other hand, if self-defence is advanced as a justification for measures which would
otherwise be in breach both of the principle of customary international law and of that
contained in the Charter, it is to be expected that the conditions of the Charter should be
respected. Thus for the purpose of enquiry into the customary law position, the absence



of a report may be one of the factors indicating whether the State in question was itself
convinced that it was acting in self-defence. ...

210. When dealing with the rule of the prohibition of the use of force, the Court
considered the exception to it constituted by the exercise of the right of collective self-
defence in the event of armed attack. Similarly, it must now consider the following
question: if one State acts towards another State in breach of the principle of non-
intervention, may a third State lawfully take such action by way of counter-measures
against the first State as would otherwise constitute an intervention in its internal affairs?
A right to act in this way in the case of intervention would be analogous to the right of
collective self-defence in the case of an armed attack, but both the act which gives rise to
the reaction, and that reaction itself, would in principle be less grave. Since the Court is
here dealing with a dispute in which a wrongful use of force is alleged, it has primarily to
consider whether a State has a right to respond to intervention with intervention going so
far as to justify a use of force in reaction to measures which do not constitute an armed
attack but may nevertheless involve a use of force. The question is itself undeniably
relevant from the theoretical viewpoint. However, since the Court is bound to confine its
decision to those points of law which are essential to the settlement of the dispute before
it, it is not for the Court here to determine what direct reactions are lawfully open to a
State which considers itself the victim of another State's acts of intervention, possibly
involving the use of force. Hence it has not to determine whether, in the event of
Nicaragua's having committed any such acts against El Salvador, the latter was lawfully
entitled to take any particular counter-measure. It might however be suggested that, in
such a situation, the United States might have been permitted to intervene in Nicaragua in
the exercise of some right analogous to the right of collective self-defence, one which
might be resorted to in a case of intervention short of armed attack.

211. The Court has recalled above (paragraphs 193 to 195) that for one State to use
force against another, on the ground that that State has committed a wrongful act of force
against a third State, is regarded as lawful, by way of exception, only when the wrongful
act provoking the response was an armed attack. Thus the lawfulness of the use of force
by a State in response to a wrongful act of which it has not itself been the victim is not
admitted when this wrongful act is not an armed attack. In the view of the Court, under
international law in force today -- whether customary international law or that of the
United Nations system -- States do not have a right of "collective" armed response to acts
which do not constitute an "armed attack". Furthermore, the Court has to recall that the
United States itself is relying on the "inherent right of self-defence" (paragraph 126
above), but apparently does not claim that any such right exists as would, in respect of
intervention, operate in the same way as the right of collective self-defence in respect of
an armed attack. In the discharge of its duty under Article 53 of the Statute, the Court has
nevertheless had to consider whether such a right might exist; but in doing so it may take
note of the absence of any such claim by the United States as an indication of opinio
juris. ...

227. The Court will first appraise the facts in the light of the principle of the non-use
of force, examined in paragraphs 187 to 200 above. What is unlawful, in accordance with
that principle, is recourse to either the threat or the use of force against the territorial
integrity or political independence of any State. For the most part, the complaints by



Nicaragua are of the actual use of force against it by the United States. Of the acts which
the Court has found imputable to the Government of the United States, the following are
relevant in this respect:

-- the laying of mines in Nicaraguan internal or territorial waters in early 1984 (paragraph
80 above);

-- certain attacks on Nicaraguan ports, oil installations and a naval base (paragraphs 81
and 86 above).

These activities constitute infringements of the principle of the prohibition of the use of
force, defined earlier, unless they are justified by circumstances which exclude their
unlawfulness, a question now to be examined. The Court has also found (paragraph 92)
the existence of military manoeuvres held by the United States near the Nicaraguan
borders; and Nicaragua has made some suggestion that this constituted a "threat of force",
which is equally forbidden by the principle of non-use of force. The Court is however not
satisfied that the manoeuvres complained of, in the circumstances in which they were
held, constituted on the part of the United States a breach, as against Nicaragua, of the
principle forbidding recourse to the threat or use of force.

228. Nicaragua has also claimed that the United States has violated Article 2,
paragraph 4, of the Charter, and has used force against Nicaragua in breach of its
obligation under customary international law in as much as it has engaged in

"recruiting, training, arming, equipping, financing, supplying and otherwise
encouraging, supporting, aiding, and directing military and paramilitary
actions in and against Nicaragua" (Application, para. 26 (a) and (c)).

So far as the claim concerns breach of the Charter, it is excluded from the Court's
jurisdiction by the multilateral treaty reservation. As to the claim that United States
activities in relation to the contras constitute a breach of the customary international law
principle of the non-use of force, the Court finds that, subject to the question whether the
action of the United States might be justified as an exercise of the right of self-defence,
the United States has committed a prima facie violation of that principle by its assistance
to the contras in Nicaragua, by "organizing or encouraging the organization of irregular
forces or armed bands . . . for incursion into the territory of another State", and
"participating in acts of civil strife . . . in another State", in the terms of General
Assembly resolution 2625 (XXV). According to that resolution, participation of this kind
is contrary to the principle of the prohibition of the use of force when the acts of civil
strife referred to "involve a threat or use of force". In the view of the Court, while the
arming and training of the contras can certainly be said to involve the threat or use of
force against Nicaragua, this is not necessarily so in respect of all the assistance given by
the United States Government. In particular, the Court considers that the mere supply of
funds to the contras, while undoubtedly an act of intervention in the internal affairs of
Nicaragua, as will be explained below, does not in itself amount to a use of force.

229. The Court must thus consider whether, as the Respondent claims, the acts in
question of the United States are justified by the exercise of its right of collective self-
defence against an armed attack. The Court must therefore establish whether the



circumstances required for the exercise of this right of self-defence are present and, if so,
whether the steps taken by the United States actually correspond to the requirements of
international law. For the Court to conclude that the United States was lawfully
exercising its right of collective self-defence, it must first find that Nicaragua engaged in
an armed attack against El Salvador, Honduras or Costa Rica.

230. As regards El Salvador, the Court has found (paragraph 160 above) that it is
satisfied that between July 1979 and the early months of 1981, an intermittent flow of
arms was routed via the territory of Nicaragua to the armed opposition in that country.
The Court was not however satisfied that assistance has reached the Salvadorian armed
opposition, on a scale of any significance, since the early months of 1981, or that the
Government of Nicaragua was responsible for any flow of arms at either period. Even
assuming that the supply of arms to the opposition in El Salvador could be treated as
imputable to the Government of Nicaragua, to justify invocation of the right of collective
self-defence in customary international law, it would have to be equated with an armed
attack by Nicaragua on El Salvador. As stated above, the Court is unable to consider that,
in customary international law, the provision of arms to the opposition in another State
constitutes an armed attack on that State. Even at a time when the arms flow was at its
peak, and again assuming the participation of the Nicaraguan Government, that would not
constitute such armed attack.

231. Turning to Honduras and Costa Rica, the Court has also stated (paragraph 164
above) that it should find established that certain trans-border incursions into the territory
of those two States, in 1982, 1983 and 1984, were imputable to the Government of
Nicaragua. Very little information is however available to the Court as to the
circumstances of these incursions or their possible motivations, which renders it difficult
to decide whether they may be treated for legal purposes as amounting, singly or
collectively, to an "armed attack" by Nicaragua on either or both States. The Court notes
that during the Security Council debate in March/April 1984, the representative of Costa
Rica made no accusation of an armed attack, emphasizing merely his country's neutrality
and support for the Contadora process (S/PV.2529, pp. 13-23); the representative of
Honduras however stated that

"my country is the object of aggression made manifest through a number of
incidents by Nicaragua against our territorial integrity and civilian
population" (ibid., p. 37).

There are however other considerations which justify the Court in finding that neither
these incursions, nor the alleged supply of arms to the opposition in El Salvador, may be
relied on as justifying the exercise of the right of collective self-defence.

232. The exercise of the right of collective self-defence presupposes that an armed
attack has occurred; and it is evident that it is the victim State, being the most directly
aware of that fact, which is likely to draw general attention to its plight. It is also evident
that if the victim State wishes another State to come to its help in the exercise of the right
of collective self-defence, it will normally make an express request to that effect. Thus in
the present instance, the Court is entitled to take account, in judging the asserted
justification of the exercise of collective self-defence by the United States, of the actual



conduct of El Salvador, Honduras and Costa Rica at the relevant time, as indicative of a
belief by the State in question that it was the victim of an armed attack by Nicaragua, and
of the making of a request by the victim State to the United States for help in the exercise
of collective self-defence.

233. The Court has seen no evidence that the conduct of those States was consistent
with such a situation, either at the time when the United States first embarked on the
activities which were allegedly justified by self-defence, or indeed for a long period
subsequently. ...

235. There is also an aspect of the conduct of the United States which the Court is
entitled to take into account as indicative of the view of that State on the question of the
existence of an armed attack. At no time, up to the present, has the United States
Government addressed to the Security Council, in connection with the matters the subject
of the present case, the report which is required by Article 51 of the United Nations
Charter in respect of measures which a State believes itself bound to take when it
exercises the right of individual or collective self-defence. The Court, [*259] whose
decision has to be made on the basis of customary international law, has already observed
that in the context of that law, the reporting obligation enshrined in Article 51 of the
Charter of the United Nations does not exist. It does not therefore treat the absence of a
report on the part of the United States as the breach of an undertaking forming part of the
customary international law applicable to the present dispute. But the Court is justified in
observing that this conduct of the United States hardly conforms with the latter's avowed
conviction that it was acting in the context of collective self-defence as consecrated by
Article 51 of the Charter. This fact is all the more noteworthy because, in the Security
Council, the United States has itself taken the view that failure to observe the requirement
to make a report contradicted a State's claim to be acting on the basis of collective self-
defence (S/PV.2187).

236. Similarly, while no strict legal conclusion may be drawn from the date of El
Salvador's announcement that it was the victim of an armed attack, and the date of its
official request addressed to the United States concerning the exercise of collective self-
defence, [*260] those dates have a significance as evidence of El Salvador's view of the
situation. The declaration and the request of El Salvador, made publicly for the first time
in August 1984, do not support the contention that in 1981 there was an armed attack
capable of serving as a legal foundation for United States activities which began in the
second half of that year. The States concerned did not behave as though there were an
armed attack at the time when the activities attributed by the United States to Nicaragua,
without actually constituting such an attack, were nevertheless the most accentuated; they
did so behave only at a time when these facts fell furthest short of what would be
required for the Court to take the view that an armed attack existed on the part of
Nicaragua against El Salvador.

237. Since the Court has found that the condition sine qua non required for the
exercise of the right of collective self-defence by the United States is not fulfilled in this
case, the appraisal of the United States activities in relation to the criteria of necessity and
proportionality takes on a different significance. As a result of this conclusion of the
Court, even if the United States [*261] activities in question had been carried on in strict
compliance with the canons of necessity and proportionality, they would not thereby



become lawful. If however they were not, this may constitute an additional ground of
wrongfulness. On the question of necessity, the Court observes that the United States
measures taken in December 1981 (or, at the earliest, March of that year -- paragraph 93
above) cannot be said to correspond to a "necessity" justifying the United States action
against Nicaragua on the basis of assistance given by Nicaragua to the armed opposition
in El Salvador. First, these measures were only taken, and began to produce their effects,
several months after the major offensive of the armed opposition against the Government
of El Salvador had been completely repulsed (January 1981), and the actions of the
opposition considerably reduced in consequence. Thus it was possible to eliminate the
main danger to the Salvadorian Government without the United States embarking on
activities in and against Nicaragua. Accordingly, it cannot be held that these activities
were undertaken in the light of necessity. Whether or not the assistance to the contras
might meet the criterion of proportionality, the Court cannot regard the United States
activities summarized in paragraphs 80, 81 and 86, i.e., those relating to the mining of the
Nicaraguan ports and the attacks on ports, oil installations, etc., as satisfying that
criterion. Whatever uncertainty may exist as to the exact scale of the aid received by the
Salvadorian armed opposition from Nicaragua, it is clear that these latter United States
activities in question could not have been proportionate to that aid. Finally on this point,
the Court must also observe that the reaction of the United States in the context of what it
regarded as self-defence was continued long after the period in which any presumed
armed attack by Nicaragua could reasonably be contemplated.

238. Accordingly, the Court concludes that the plea of collective self-defence against
an alleged armed attack on El Salvador, Honduras or Costa Rica, advanced by the United
States to justify its conduct toward Nicaragua, cannot be upheld; and accordingly that the
United States has violated the principle prohibiting recourse to the threat or use of force
by the acts listed in paragraph 227 above, and by its assistance to the contras to the extent
that this assistance "involve[s] a threat or use of force" (paragraph 228 above).

239. The Court comes now to the application in this case of the principle of non-
intervention in the internal affairs of States. ...

241. The Court however does not consider it necessary to seek to establish whether
the intention of the United States to secure a change of governmental policies in
Nicaragua went so far as to be equated with an endeavour to overthrow the Nicaraguan
Government. It appears to the Court to be clearly established first, that the United States
intended, by its support of the contras, to coerce the Government of Nicaragua in respect
of matters in which each State is permitted, by the principle of State sovereignty, to
decide freely (see paragraph 205 above); and secondly that the intention of the contras
themselves was to overthrow the present Government of Nicaragua. The 1983 Report of
the Intelligence Committee refers to the contras’ "openly acknowledged goal of
overthrowing the Sandinistas". Even if it be accepted, for the sake of argument, that the
objective of the United States in assisting the contras was solely to interdict the supply of
arms to the armed opposition in El Salvador, it strains belief to suppose that a body
formed in armed opposition to the Government of Nicaragua, and calling itself the
"Nicaraguan Democratic Force", intended only to check Nicaraguan interference in El
Salvador and did not intend to achieve violent change of government in Nicaragua. The
Court considers that in international law, if one State, with a view to the coercion of



another State, supports and assists armed bands in that State whose purpose is to
overthrow the government of that State, that amounts to an intervention by the one State
in the internal affairs of the other, whether or not the political objective of the State
giving such support and assistance is equally far-reaching. It is for this reason that the
Court has only examined the intentions of the United States Government so far as they
bear on the question of self-defence.

242. The Court therefore finds that the support given by the United States, up to the
end of September 1984, to the military and paramilitary activities of the conmtras in
Nicaragua, by financial support, training, supply of weapons, intelligence and logistic
support, constitutes a clear breach of the principle of non-intervention. The Court has
however taken note that, with effect from the beginning of the United States
governmental financial year 1985, namely 1 October 1984, the United States Congress
has restricted the use of the funds appropriated for assistance to the contras to
"humanitarian assistance" (paragraph 97 above). There can be no doubt that the provision
of strictly humanitarian aid to persons or forces in another country, whatever their
political affiliations or objectives, cannot be regarded as unlawful intervention, or as in
any other way contrary to international law. ...

243. ... An essential feature of truly humanitarian aid is that it is given "without
discrimination" of any kind. In the view of the Court, if the provision of "humanitarian
assistance" is to escape condemnation as an intervention in the internal affairs of
Nicaragua, not only must it be limited to the purposes hallowed in the practice of the Red
Cross, namely "to prevent and alleviate human suffering", and "to protect life and health
and to ensure respect for the human being"; it must also, and above all, be given without
discrimination to all in need in Nicaragua, not merely to the contras and their dependents.

244. As already noted, Nicaragua has also asserted that the United States is
responsible for an "indirect" form of intervention in its internal affairs inasmuch as it has
taken, to Nicaragua's disadvantage, certain action of an economic nature. The Court's
attention has been drawn in particular to the cessation of economic aid in April 1981; the
90 per cent reduction in the sugar quota for United States imports from Nicaragua in
April 1981; and the trade embargo adopted on 1 May 1985. While admitting in principle
that some of these actions were not unlawful in themselves, counsel for Nicaragua argued
that these measures of economic constraint add up to a systematic violation of the
principle of non-intervention.

245. The Court does not here have to concern itself with possible breaches
of...international economic instruments... . At this point, the Court has merely to say that
it is unable to regard such action on the economic plane as is here complained of as a
breach of the customary-law principle of non-intervention.

246. Having concluded that the activities of the United States in relation to the
activities of the contras in Nicaragua constitute prima facie acts of intervention, the Court
must next consider whether they may nevertheless be justified on some legal ground. As
the Court has stated, the principle of non-intervention derives from customary
international law. It would certainly lose its effectiveness as a principle of law if
intervention were to be justified by a mere request for assistance made by an opposition
group in another State [*271] -- supposing such a request to have actually been made by



an opposition to the regime in Nicaragua in this instance. Indeed, it is difficult to see what
would remain of the principle of non-intervention in international law if intervention,
which is already allowable at the request of the government of a State, were also to be
allowed at the request of the opposition. This would permit any State to intervene at any
moment in the internal affairs of another State, whether at the request of the government
or at the request of its opposition. Such a situation does not in the Court's view
correspond to the present state of international law.

247. The Court has already indicated (paragraph 238) its conclusion that the conduct
of the United States towards Nicaragua cannot be justified by the right of collective self-
defence in response to an alleged armed attack on one or other of Nicaragua's neighbours.
So far as regards the allegations of supply of arms by Nicaragua to the armed opposition
in El Salvador, the Court has indicated that while the concept of an armed attack includes
the despatch by one State of armed bands into the territory of another State, the supply of
arms and other support to such bands cannot be equated with armed attack. Nevertheless,
such activities may well constitute a breach of the principle of the non-use of force and an
intervention in the internal affairs of a State, that is, a form of conduct which is certainly
wrongful, but is of lesser gravity than an armed attack. The Court must therefore enquire
now whether the activities of the United States towards Nicaragua might be justified as a
response to an intervention by that State in the internal affairs of another State in Central
America.

249. On the legal level the Court cannot regard response to an intervention by
Nicaragua as such a justification. While an armed attack would give rise to an entitlement
to collective self-defence, a use of force of a lesser degree of gravity cannot, as the Court
has already observed (paragraph 211 above), produce any entitlement to take collective
counter-measures involving the use of force. The acts of which Nicaragua is accused,
even assuming them to have been established and imputable to that State, could only
have justified proportionate counter-measures on the part of the State which had been the
victim of these acts, namely El Salvador, Honduras or Costa Rica. They could not justify
counter-measures taken by a third State, the United States, and particularly could not
justify intervention involving the use of force.

251. The effects of the principle of respect for territorial sovereignty inevitably
overlap with those of the principles of the prohibition of the use of force and of non-
intervention. Thus the assistance to the comtras, as well as the direct attacks on
Nicaraguan ports, oil installations, etc., referred to in paragraphs 81 to 86 above, not only
amount to an unlawful use of force, but also constitute infringements of the territorial
sovereignty of Nicaragua, and incursions into its territorial and internal waters. Similarly,
the mining operations in the Nicaraguan ports not only constitute breaches of the
principle of the non-use of force, but also affect Nicaragua's sovereignty over certain
maritime expanses. The Court has in fact found that these operations were carried on in
Nicaragua's territorial or internal waters or both (paragraph 80), and accordingly they
constitute a violation of Nicaragua's sovereignty. The principle of respect for territorial
sovereignty is also directly infringed by the unauthorized overflight of a State's territory
by aircraft belonging to or under the control of the government of another State. The
Court has found above that such overflights were in fact made (paragraph 91 above).



252. These violations cannot be justified either by collective self-defence, for which,
as the Court has recognized, the necessary circumstances are lacking, nor by any right of
the United States to take counter-measures involving the use of force in the event of
intervention by Nicaragua in El Salvador, since no such right exists under the applicable
international law. They cannot be justified by the activities in El Salvador attributed to
the Government of Nicaragua. The latter activities, assuming that they did in fact occur,
do not bring into effect any right belonging to the United States which would justify the
actions in question. Accordingly, such actions constitute violations of Nicaragua's
sovereignty under customary international law. ...

267. The Court also notes that Nicaragua is accused by the 1985 finding of the United
States Congress of violating human rights. This particular point requires to be studied
independently of the question of the existence of a "legal commitment" by Nicaragua
towards the Organization of American States to respect these rights; the absence of such a
commitment would not mean that Nicaragua could with impunity violate human rights.
However, where human rights are protected by international conventions, that protection
takes the form of such arrangements for monitoring or ensuring respect for human rights
as are provided for in the conventions themselves. ...

268. In any event, while the United States might form its own appraisal of the
situation as to respect for human rights in Nicaragua, the use of force could not be the
appropriate method to monitor or ensure such respect. With regard to the steps actually
taken, the protection of human rights, a strictly humanitarian objective, cannot be
compatible with the mining of ports, the destruction of oil installations, or again with the
training, arming and equipping of the contras. The Court concludes that the argument
derived from the preservation of human rights in Nicaragua cannot afford a legal
justification for the conduct of the United States, and cannot in any event be reconciled
with the legal strategy of the respondent State, which is based on the right of collective
self-defence.

269. The Court now turns to another factor which bears both upon domestic policy
and foreign policy. This is the militarization of Nicaragua, which the United States deems
excessive and such as to prove its aggressive intent, and in which it finds another
argument to justify its activities with regard to Nicaragua. It is irrelevant and
inappropriate, in the Court's opinion, to pass upon this allegation of the United States,
since in international law there are no rules, other than such rules as may be accepted by
the State concerned, by treaty or otherwise, whereby the level of armaments of a
sovereign State can be limited, and this principle is valid for all States without exception.



