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en, we can merely chart the trends in this direction whilst outlining the major elements
the regimes applicable beyond the limits of the territorial seas.

line, and such departures normally should be mwﬁ% grounded in factors flowin
coastal geography (see Tanaka, 2004; Evans, 2006).> Overall, one must still conclude
despite the greater certainly concerning mv&mé to be applied, the application of th
pertaining to maritime delimitation remdins as unpredictable and as mysterious

"

VII. FISHERIES

MANAGING FISHERIES

EZ

me 80-90% of all fishing takes place within EEZs. The coastal State does not enjoy a
mpletely unfettered right to exploit the fisheries resources of the EEZ under the LOSC
though this may not be the position in customary law). LOSC Article 61(1) requires the
dstal State to ‘determine the allowable catch’ (known as the TAC) of living resources.
number of factors feed into this determination, including the need to ‘ensure through
oper conservation and management measures that the maintenance of the living

A. THE BASIC SCHEME OF REGULATION

Given its significance, it is perhaps surprising that the LOSC does not address fish
adiscrete topic. However, the manner in which the seas are divided for jurisdiction
poses means that one has to look at how fisheries are regulated in each particular m:

zone. The basic scheme seems simple enough; the coastal State exefcises sovereign . sources. .. is not endangered by over-exploitation’ (Article 61(2)). At the same time, these
the territorial seas and sovereign right to explore, exploit, conserve, and manag : easures must themselves be designed ‘to maintain or restore populations of harvested
in any EEZ or EFZ that it might claim. In the high seas the freedom of fishing remas S cies at levels which can produce the maximum sustainable yield’ {(Article 61(3)). This,

en; looks to conserving stocks, but Article 62(1) switches to the obligation to ‘promote
diction and control of their flag State. The problems are, however, enormous. Overfi 2 objective of optimum utilization of the living resources of the EEZ’ by requiring the
; . . astal State ‘to determine its capacity to harvest’ them. Where the harvestable capacity
alls short of the TAC, the coastal State is to give other States access to that surplus (Article
( ), with particular regard being given to the requirements of developing States in the
putritional needs of communities. must be borne in mind. The result is that the pig ea (Article 62(3)), as well as the interests of landlocked and geographically disadvan-
approach to regulation is under increasing pressure and a more holistic approad ged States (Articles 69 and 70; Vasciannie, 1990) in determining to whom access will be
around the idea of sustainable development may be in the process of emerging (see : ered.® Despite these provisions, since coastal States have their hands on both levers—
1999; Orrego-Vicuna, 1999). However, any system that is ultimately dependent up termining both the TAC and the harvestable capacity—their control over EEZ fisheries
State enforcement will be vulnerable to abuse. . rdly troubled by these provisions which have more symbolic than substantial signifi-
One particularly noteworthy trend is the establishment of Regional Fisheries . ice. If it were otherwise, the attraction of declaring an EEZ rather thanan EFZ (in which
(RFBs) and Regional Fisheries Management Organisations (REMOs) which L ese provisions would not apply) would be significantly diminished.
means through which States may work together in the conservation, managem: i e convention also provides special rules for particular categories of species, including
development of fishing in particular areas or of particular stocks. Multilateral trea adromous stocks, such as salmon, which spend most of their time at sea but spawn in
tice is moving beyond merely encouraging States to participate in such Hmmwnp_nm eshwater rivers (LOSC Article 66}, catadromous stocks, such as eels, which spawn at sea
increasingly requiring them to do so in order to have access to them. However, such t spend most of their lives in fresh water (LOSC Article 67) which again reflect the theme
tions only bind States which become a party to such agreements and many major; teconciling the interests of the State of origin with the established interests of others,
States simply choose not to do so and continue to claim the right to fish these stocksa d for marine mammals (LOSC Article 65). The situation regarding ‘straddling stocks’
d ‘highly migratory species’ (LOSC Articles 63 and 64) will be considered below.
Although the coastal State in principle enjoys complete control over fishing within the
Z; this has not prevented overfishing. Some States refuse to accept the need for con-
wation of fish stocks in the face of more pressing and immediate economic or political
iterests, whilst others are simply unable to control the fishing activities of foreign-flagged
sels within their EEZ, both licensed and illegal.

ment effective strategies for conservation and management in the increased threatfro
‘Illegal, Unteported and Unregulated’ (ITUV) fishing. At the same time, the cconomi

aspect of the freedom of the high seas. An alternative response is to extend coastal Sta
jurisdiction still further seawards but this also runs into fierce opposition. Some yearsiag
Canada adopted a slightly different approach, by asserting its right to enforce co
tion and management measures adopted by the relevant regional body (NAFO)
flag State vessels fishing beyond its 200 n. mile EEZ. The subsequent arrest in 19!
Spanish registered Estai on the high seas prompted a serious incident between the
Canada® and illustrated the difficulty of pursuing the unilateral route. For the mo

63 Seealso Barbados/Trinidad and Tobago, Award of 11 April 2006, paras 233-240. But cf n 51.2bovs 8 Convention on Fishing and Conservation of the Living Resources of the High Seas
64 See Davies, 1995. Spain subsequently brought a case against Canada before the ¥CJ which o
was unable to consider because Canada had previously removed such disputes from the scope of i
to the Court’s jurisdiction. {See de LaFayette, 1999.)
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(CFC) had recognized the ‘special interest’ of the coastal State in fishing activities in are @ O Straddlingstocksand highly migratory species

adjacent to its territorial waters and sought to reflect that through cooperative arran ish do not respect man-made boundaries and o , o
ments with States engaged in high seas fishing in the interests of conservation and m time zones. Where stocks straddle botndarios Hmﬂﬂmﬂn 5 %.H.mm&m the limits of mari-
agement (CFC Article 6). LOSC Article 116(b) now expressly subjects that freedom to erned in the fisheries should, either directly op Eo N wwoﬁmmm that 9.80 .mSHmm con-
interests that coastal States have in the particular classes of species identified in LOS th ey exist, agree upon m@?mwaﬁn Bmmm_._wg maoam mww.uov:mﬁ organizations should
Articles 63-67 as well as the more general obligation to conserve the living resource of Article 63). Other stocks, such as funa. are b _M nonww_u.ﬁ:ob and mg&omﬁgﬁ (LOSC
the high seas by setting total allowable catches, based on the maximum sustainable yie Course of their regular life cycle, mi Hmmg ﬂrm ﬁ”__»uo W.Wmum travel .mHmmﬂ &ﬁmbmmm in the
(LOSC Article 119). It has to be said that, to the extent that this implies unilateral deter particularly vulnerable to wnoﬁmmﬁow% ox mczwmwm om. EZsand high seas making them
nations and self-imposed restrictions, this is little short of wishful thinking. How ca tion’s response is to call for cooperation %:r res n NM Mé vam. O_.Hnm again, ﬁrm. conven-
practice of a single State significantly affect the overall pattern when its self-restraintm Io the convention, with the objective of optim pec Hm.m a.n of species contained in Annex
simply make more space for others to over-exploit? e lishment of appropriate regional organiza MQEMHM mH meﬂon..mmm also nm__m.aa the estab-
The key lies in coordinated and cooperative activities by all involved in fish These rather open-textared provisions bese 5 HMSm mw_m.ﬂ (LOSC Article 64).
given stock or region and LOSC Article 118 recognizes this by requiring Eﬁ_ Stales Agreement on Straddling Stocks and Highl g.&:nﬁm oms m% EBH%% mﬁ .Gwm UN
‘whose nationals exploit identical living resources, or different living resources in;the obliges States parties fishing for such mﬂowﬂﬂm.ﬁrﬁw» omu‘. pecies (S5C).% This, inter alia,
same area, shall enter into negotiations with a view to taking the measures mmnm.mm.p management organizations that exist for the H.M_ er nw mn.oEm members of those fisheries
for the conservation of the living resources concerned. They shall, as appropriat the measures which such an organization aﬂmE.ﬁ”: ummos or mﬁoo_n.. or to agree to apply
co-operate to establish sub-regional or regional fisheries organizations to this.e which do not do so are debarred from havin MM €5 MS Mﬁﬁmm parties to Em Agreement
This approach is not new, having echoes in the 1958 CFC, and, as mentioned at ). In other words, States parties to the Agre mmBm Mwwm o the M”o&ﬁ (SSC Articles m@ and
a considerable number of REBs and REMOs have been established.5¢ Some have. he framework established by any such oamms. b EMﬂMR mw for mcnw. stocks outside of
relatively successful, notably the Northwest Atlantic Fisheries Organization (NAE indertaken on the high seas jnvolves m:r% ; EM n_%n ( Mnsn_m” 17). m:.En most fishing
and the Commission for the Conservation of Antarctic Marine Resources (CCAM this is an extremely significant self-denyin H i ing mﬁo@ s or highly migratory %m&.mm,
though even these have suffered from poor records of enforcement at times. Ot SC Article 21 permits the authorized FM WQSMMMMR. . oreover, where wﬁso.m exist,
have been less successful, such as the 1993 Commission for the Conservationjof shing vessels flying the flag of other mﬁmﬁmv artioe :M ate party to com:& and Emwmoﬁ
Southern Bluefin Tuna (CCSBT), where some years ago the failure of the three States onservation and management measure th MM o in o.n on_ to ensure no.n%rm:no <.<=r the
parties (Japan, Australia, and New Zealand) to agree a TAC and the introduction ofa there there are ‘clear grounds’ for suspecting th me:p.umﬂoj has wﬁmwrm:& and, in cases
‘experimental fishing programme’ by Japan prompted a case under the LOSC dis essel might be taken to the nearest a P - ﬂmzmw mmﬁowm Sonﬁobm have occurred, the
settlement provisions (Churchill, 2000; Boyle, 2001). This gives a flavour of the oth cases enforcement action mmmm:ﬁwﬂm <ﬂmmm_ n@oH |_ﬁ vo:mr it shouild be noted ﬂrmﬁ.ws
culties which need to be overcome. ] _ ) r, the flag State’s consent. an only be taken by the flag State or with
It is difficult to resist the conclusion that the problenss of over-utilization of the : L ; sy ) )

resources of the high seas will remain until the right to exploit them is made no_»m. ion : QM.MMM mmmwwmwu_nmwmwwﬂwm%MMM&M”“WWM@ Hwa jﬂag.m:obm_ commyunity s mﬁn iving to
upon participation in a unified international regulatory framework. However, the ex avour of communal responses, backed b Mn:ﬂﬁ._osm in the mnw&ca. of &a high seas in
ence of creating the International Seabed Authority suggests this might also be a rou ciple of flag State jurisdiction m,oéoﬁn :Mm M 2 W HMHMmEoEmH incursions into Sn.wzb-
paralysis and is bound to be fraught with difficulties. Unless there is a further expansio etter themselves in this way m.“b d man ,SBm.w QJ irely dependent upon States nvooﬁsm to
of coastal State jurisdiction—itself no panacea since some coastal States have themselves o take advantage of their sel T,mﬁnmmuwﬂ P uctant to do so whilst others remain free
fished their own resources to near extinction—it is difficult to see what the internatio - .

community can do except continue to press the case for cooperation and coordin
This it continues to do, as illustrated by the most recent addition to the family of
latory instruments: in November 2009 the FAQ built on the trend of utilizing port.Sta
jurisdiction by adopting the Agreement on Port State Measures to Prevent, Det
Eliminate Illegal, Unreported and Unregulated Fishing. It remains to be seen wh
moving towards a more enforcement oriented approach is more successful than re
on restraint, co-operation and self regulation.

N

VIII. CONCLUSION.,

There are m.mnmﬁ many important topics that have not been touched upon in this chapter,
ncluding, inter alia, marine scientific research, pollution and the marine environment
- : . ’
litary uses of the seas, and the dispite settlement provisions of the LOSC. Although a

qmmadmimmmbnw&msmzwam.oz.m.
. , o,<_n==m.5. |. . .. .
nm.mmwmmnmﬁowwmhmocr ‘ m onummo.»nmEnEnBBmcumno:mnDobow
63 inté ;

The $SC amﬂonn.m. EE forcein December 2001, having secured 30 ratifications. At the time of writing 77
ates and other entities {inclnding the European Community) have become a party to it.

66 There are currently 44 Regional Fisheries Bodies, 20 of which are REMOs. The distingnishing feat
of an RFMO is that, unlike a RFB, it is able to adopt measures which are binding on its members.'F
list of regional fishing bodies, and links to their websites, see http://www.fao.org. :




