© U5E5207Te01 e LT3 LOWENFLD. RVEINITIALORAMLOW e5/0@9:01@Rev. }__ {TOS5)
i

Jab_Name ALFLOWAe.ob# 19230@Rer# 0-3318-28@Pg Ranpes (1.1075ePg2

GCA

FN

FAN

01

RS, T o

See, II FOREIGN SQVEREIGN IMMUNITIES AC’I‘ 701;

II. TEcHNIQUE For A SOLUTION

Among the techniques for rationalizing the sover
law may be one or more of the following:

1. An attempt to seek a Supreme Cough ronouncement in a
suitable case following a full presentation-By the Solicitor General.;

2. A new formal pronouncementby the Federal Governmentm

for example, in an exchange of | tfers between the State and Justice;
Departments. /

3. A federal :;t}t e. Such a statute could be limited to th
assignment of ttions as between courts and the Executwe
Branch; or flﬁﬁ uld attempt to go further and to lay down statutory

guidelines-for grant of immunity . , ;
'Assuyggr:a reform were desired, whxch of the techniques suggested

in the'memerandum would you prefer?
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II. THE FOREIGN SOVEREIGN
IMMUNITIES ACT OF 1976

Each of the suggestions made in the memorandum guoted in the"‘
precedmg question was considered, but the decision was soon made 1n
ithe Executive Branch to seek legislation, rather than to attempt a”
_}ucheza.l or administrative solution to the problems that had become.
;apparent in the two decades since publication of the Tate Letter. 'I‘heﬁ
*Ofﬁce of Legal Adviser in the State Department, working with the»*
Forezg‘n Litigation Section of the Civil Division of the Department of
Justlce commissioned outside studies, retained consultants to canvass'
practme in foreign states and the work of the International Law Com~-
smission and other international organizations, and assembled a corru‘mt-L
;tee of ‘advisers from law schools and the practicing bar to review varmus~
approaches to the proposed legislation. By 1973, a bill was ready to bew
~1ntr0duced into Congress,® and -hearings on that bill were held in the?,_
rchse Judiciary Committee.® But Congress felt at the time that not all
‘members of the practicing bar had been adequately consulted, and the’
i‘bill was not reported out of committee.

¥
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Following consideration of the proposals by the American Bar Asso-l
matlon and other professional groups, a revised bill was introduced at!
the request of the administration in December 1975, hearings were held;
fin the summer of 1976, and the bill was passed in October as the Foreign!
Soverelgn Immunities Act of 1876. :

§ 1. The section of the Justice Depart- 3. Immunities of Fareign States, Hear-.
fment that Jooks after cases in foreign states  ing before Suboram. on Claims and Gnv-f.
ﬂn which the United States government isa  ernmental Relations of House Comm. on’
tparty, either as plaintiff or as defendant Judiciary on H.R. 3493, 83rd Cong. 15[;
2, 5. 566, H.R. 3493, 93d Cong.,, 15 Sess. (Jure 7, 1973).
Sess (1973}
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‘A. AN OVERVIEW OF THE ACT* ;

The Foreign Soverelgn Immunities Act essentially codifies the Amer--
iican view of the restrictive theory of immunity; sets forth rules and
procedures for adjudicating claims against foreign states and instrumen-:
_talxt;es in United States courts, including procedures for service of
;initiating process; and provides for enforcement of judgments against:
foreign states in certain cases. Many courts have complained about the!
-confusing structure of the FSIA, using such epithets as “statutoryk
-labyrinth,” “twisted exercise in statutory draftsmanship,” and “bizarre:
§Z_structure " A brief road map may therefore be useful before exploring:
:the issues raised by the Act in more detail.

z 1. Jurisdiction of the Federal Courts

Section 1330 of the FSIA confers jurisdiction on the federal distriet]
courts without regard to the amount in controversy, of any civil action;
agmnst a foreign state based on any claim as to which the state (or state]
mstrumentahty) is neot entitled to immunity. Section 1604 provides that
‘a foreign state is immune except as provided in §§ 1605-1607, and
§ 1605 and § 1606 set forth the circumstances in which the state is not
timmune. No role is provided for the State Department or other eompo-
:nent of the Executive Branch. Whatever else Congress intended, it is!
-?c!ear that Congress sought to take decisions concerning sovereign immu-fﬂ
,mty out of the political arena.
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2. Immunity and Exclusion From Jurisdiction

In order to establish Junsdzctmn under § 1330, a claimant against a;
”fore:gn state must assert in its initial pleading that the cause of action’
‘comes within one of the exceptions to immunity set out in § 1605. The
foreign state may challenge the assertion by a motion to dismiss.®

{Ordinarily the court will decide the issue of jurisdiction or immunity as a7
%prehmmary matter, and that decision may be appealed by either side.’
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: 3. Commencement of Action i
_ The FSIA (drafted well before Shaffer v. Heitner, and adopted some-
‘nine-months before that decision came down) abolishes pre;udgment'
.attachments, and particularly jurisdictional attachments, of the pmpertyﬂ
of foreign states. § 1609. An action is to be commenced by filing af
‘complaint with the court under Rule 3 of the Federal Rules of le’
‘Procedure, and service of the summons and complaint are to be made:

accordmg to one of four options set out in § 1608{a), the maost common$‘—“‘"""~—~

4. The Act is reproduced in the Docu-

“seription in this section dees pot take into

account the amendments in the 1990: de- 8. Whether this motion is technically

sseribed in Section IV of this chapter.

5. ¥or citations to these and other criti-
cal expressions in decisions under the FBIA,
see J.W. Dellapenna, Suing Foreign Govern-
kments and their Corporatxons p- 32.note
232 {2d eci 2003) a]so, e. g " Judge

under Rule 12(b} 1}, (lack of subject matter-

jurisdiction). or Rule 12(b)(2), (lack of per-;
sonal _}uns&tctmn} is not_clear. See discus-i

sion in questmn 1,p — mfra also Veer-
de#, p. b, note 5 infrd..

7. Seep. _cfiote 18 supra.
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H szfmrm in Texas Tradmg, :nfra, at pp~— o ———
sments Supplement at pp. 336-48. The de- -0'0 i
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FOREIGN SOVEREIGN IMMUNITIES ACT 703,

Sec. I

T §Of which are mail with return receipt sent by the clerk of court to the’
E1l‘)oreign ministry of the defendant state, and if that does not work, then,

y mail to the State Department for forwarding through d:p}omatlc.

ichannels. If the defendant is a state instrumentality as defined in’

§ 1603(b)—for instance a state-owned airline, service can also be made.

by delivering the summons and complaint to an officer or managing or:

‘general agent of the instrumentality, or by mail or letter rogatory, or as'
dxrected by the court, § 1608(b).2 f

4. Enforcement of Judgmenits

Post-judgment attachment of the property of a defendant state for
:purposes of execution is (for the first time) permitted under the FBIA&
xbut only if the property is used for commercial activity in the Umted
’States and is linked to the claim on which the judgment is based.: *
'$ 1610(a). Pmperty of & state instrumentality that is engaged in com-
zrmarcws.l activity in the United States may be attached even if it is notﬂ
related to the claim on which the judgment is based. § 1610(b). Howev-ﬂ
ter, in contrast to civil actions not involving foreign states, in which thei“
clerk of court may issue an order of attachment to enforce or execute al
_}udgment’ attachment against the property of a state may be granted:
tonly by the court, and only after a reasonable time has elapsed following;

entry of judgment, § 1610{c).
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&, Actions in State Couris

The FSIA does not make federal courts the exclusive forum for:
actions against foreign slates and state instrumentalities, but it pravxdes‘
f;ﬁthat service of the initial process must be made as described in para-r’
igraph 3 above, and that any action brought in State court against a
foreign state or state instrumentality may be removed to the federal
“court for the district embracing the place where the action was initiated.-
§ 1608, § 1441(d).
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coM :‘ Notes and Questions

§ 1. Subject Maiter or Personal Jurisdiction? (a) Section 1330(a) of the’
‘FSIA looks like a provision conferring subject matter jurisdiction on thB»
‘federal district courts, without regard to the question of personal jurisdie-*
i"tmn Section 1330(h) then prowdes that persenal jurisdiction shall exist as to!
‘every claim over which there is subject matter jurisdiction, once service as’
‘preseribed in the Act has been carried out. But § 1605(a)(1) provides for®
waiver of immunity, which is not ordinarily available to cure absence of
subject matter jurisdiction; on the other hand, § 1330(c) provides that an

:'3

FHN ¢ 8. An interesting fllustration of service  telex machines conneeting with Iran were"

as directed by the court came up during the
‘massive litigation against Iran following the
‘seizure of hostages at the American Embas-
:sy in Teheran and the freezing of Iranian
‘assets by the United States. Diplomatic re-
la!:mns between lran and the United States
rwere broken and there was no mail service
‘into Iran, but Judge Druffy {fsscovered that

et R A T35

F.u}e 77((:)

still in operation, and he authorized service:
to be made by telex. See New England:
Merchants National Bank v. Iran Power
Generation and Transmission Co., 495;
F.Supg. 73, 79-81 (5.D.N.Y.1980). -E

8. See Federal Rules of Civil Pmcedure
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'5—704 CLAIMS AGAINST FOREIGN STATES Ch. VHE;

;appearance does not confer personal jurisdiction unless the claim passes i
imuster under §§ 1605-07. Those sections in turn, and partlcularly;
i§ 1605(a)2) and (a)(5), look like a long-arm statute, which one normally.
?fthmks of in connection with personal jurisdiction. C

5 (b) Apart from creating confusion for lawyers, students, and Judges,
‘does all this matter? Can you think of situations in which the outcome of a:
:ease could turn on whether immunity is viewed as a matter of subject matte
tor personal jurisdiction?

{c) Why do you suppose the drafters addressed the question of jtmsdac
:tion at all? The British State Immunity Act,! for instance, makes promsmns
ifor when a state is immune and when it is not immune, but does not conferf
Zjunsdmtmn on English courts that they otherwise would not have, and;
‘expressly provides (in 5. 12(7)) that the method of service on foreign states
prowded in the Act dees net affect any rules of court whereby leave 182
irequ;red for the service of process outside the jurisdiction, thus in effect?
irequiring the plaintiff to satisfy the requirements for service out of theﬁ
;Junsdlctmn with respect to service on a foreign state.? Could that approach
‘have worked for the United States?

? 2. Foreign States and the United States as Defendants. Note severa.h
‘similarities between the provision for suits against foreign states under the“
'FSIA and provisions in other statutes and rules for suits against the Umted
‘States.

(a) Section 1330{(a), which confers jurisdiction on ecourts for smts
‘against foreign states, makes clear that such suits shall be without a jury;®: §
ithe foreign state’s liability for actions in tort, § 1605(a)(5), does not apply to’
_g_dxscretmnary acts, defamation, and an enumerated list of intentional torts; 4
-and under § 1608(d) the defendant state has sixty days instead of the usual:
‘twenty to answer the initial pleading, as does the United States when it is a.
defendant.’ Further, as noted earlier, pre-judgment attachment is forbidden
.in suits against foreign states, § 1609, as it is against the United States;’ nnd
rno default judgment may be entered against a foreign state “unless theé
felaimant establishes his claim by evidence satisfactory to the court "E
§ 1608(e), again as is true for claims against the United States.”

(b) As under the Federal Tort Claims Act with respect to suits agamst“
Mthe United States,® the FSIA provides in § 1606 that the foreign state, if not’
‘immune, “shall be liable in the same manner and to the sam%h.m
prxvate mdmdual in like circumstances.” But punitive ddfages are not
permxﬁ:ted even as they are not permitted in suits against the United States.”;
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1. Documents Supplement p. 349.

¢ 2. Accord. Dicey and Morris an the Con-
;flict of Laws vol. I, pp. 24142 (13th ed.
‘Collins 2000, For the requirements for
“service out” under Order 11 and its sue. -
«cessor reguiation, see Chapter TH pp. cr
00, question 5 supra, and Documents Sup-
iplement p. 1, 12.

3. Compare 23 U.S.C. § 2402
4. Compare Federal Tort Claims Act, 28

; SR AT

U.S.C, §,.13460), §,2680() and (h), . a fo

§. Compare Fed .R.Civ.P. Rule 12(a).
- 6. 2BU.B.LC. § 2408,

7. FedR. Civ P, Rule 55(e !

_B...28U08€.§ 1346(b). i

8. Compare 28 U.S.C. § 2674. The pro-,
vision in § 1606 for tort Hability in a state
sueh as Massachusetts, that seems to link!
tort damages to degree of culpability is aisc:?f
copied from § 2674. Note that the prohabx'g
tion on punitive damages does not apply to;

ST
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oreign state_instrumentality, such as g
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iPrcu:t=zdure, and decisions interpreting Rule
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H

{¢} Thus the FSIA creates jurisdiction and excludes 1mmumty in stated
icircumstances, but it does not create liability. The assumption is that most:
c!a:ms against foreign states would be regarded in the United States as,
“State-created " as contirasted to federal, claims. It seems, however, that:
clauns arising under federal laws, such as under the antitrust or securities.
‘laws, could be brought under the FSIA, and if a contract provided that it was:
governed by the law of a foreign state, that state’s law could also be applied.; 1

3. Countercliaims. (a) If a foreign state or instrumentality is the ong1-=
naI plaintiff in a court in the United States, the FSIA provides for jurisdic-
tmn {i.e., exclusion from immunity) over related counterclaims without hmn‘»
on recovery, even if the counterclaim, standing alone, would have been!
suhject to the defense of immunity, § 1607(b). If a given transaction results
“in obligations on the part of hoth sides, it would plainly be unfair to perzmt
‘only one party’s claim to be adjudicated.’®

(b) The more difficult problem is raised by unrelated counterclaims. O
the one hand, it seems unfair for a state to secure a judgment from anothe
part}- but to deprive that party of the opportunity to have its own ciaxmr
‘heard. On the other hand, while jurisdiction over a related counterclaim canh
fhe regarded based on consent to have a given controversy adjudicated, the;
:same cannot be said about a counterclaim unrelated to the claim that the:
:state sought to submit to the jurisdiction of the court. This issue came beferey
‘the U.S. Supreme Court in National City Bank v. Republic of China, 348#
"U.8. 356, 75 8.Ct. 423, 99 L.Ed. 389 (1955)."" In 1948, the Bhan Em——
i NanKking Railway Administration, an official agency of the Repubhe of Chma,
dep051ted $200,000 with City Bank in New York. When the Republic (by now
‘in Taiwan) sought to withdraw the funds, City Bank refused payment, and
the Republic brought suit. City Bank interposed two counterclaims for $1. 6
-million on defaulted Treasury Notes issued by China and held by the bank i
‘The district court dismissed the counterclaim on the grounds of soverexgn;
.immunity, and denied leave to City Bank to amend its counterclaim to.
.reduce it to a set-off. The Court of Appeals affirmed, but the Supreme Court,?
by a 5-3 vote, reversed: :

We have a foreign government invoking our law but resisting a c}mm

against it which fairly would curtail its recovery. It wants our law, like!

any other litigant, but i wants our law free from the claims af

justice. . i
Respondent urges that fiscal management falls within the category
of immune operations of a foreign government as defined by the [Tater
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Letter]. This is not to be denied, but it is beside the point. ... No doubt:

the present counterclaims cannet fairly be described as reiated to the’

state owned airline or manufacturer. Im-  the FSIA. For a discussion of the expenence;;

imunity for punitive damages in actions  with Rule 13, see, e, g., C. Wright, The Law;
sgrowing out of torture, extrajudicial kil  of Federal Courts 526-36 (4th ed. 1983) and‘
fings, and comparahle acts was eliminated in  goyurees there cited.

11996, as discussed in Part IV Section B

“infra, 1i. Recall that Justice Douglas saw the

il

; 10. The definitions of related and unre- Republic of China case as the app mpnate

Elated counterclaims track those in Rule

precedent in the act of state context in First;

$13(a) and (b) of the Federal Rules of Civil ‘;ﬁ?ﬁ““‘ City Bank, Chapter VI, pp. —-’00"

;13 are, relevant in interpreting § 1607 of, .

P e D At B,
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Ch. vn"

an Railway Agency's deposit of funds except insofar as the transactmns
between the Republic of China and {City Bank] may be regarded sts;i
sspects of a continuous business relationship. The point is that the;
ultimate thrust of the consideration of fair dealing which allows a setoff"
or counterclaim based on the same subject matter reaches the present.
situation. The considerations found eontrolling in The Schooner Ex-
change are not here present. ... 2 :

M 4 Thus the compromise was to permit the defendant, here City Bank, tof
Tecover up to the amount awarded to the state on its claim, but nat to;
permlt en affirmative recovery on the counterclaim. i

N {c} The compromise outcome of the Republic of China case was adopted:
iin the Foreign Sovereign Immunities Act as § 1607(c). Though read literally:
é§ 1607(c) appears to limit an unrelated counterclaim te the amount sought
fin the principal claim by the foreign state, the legislative history, referring; P
ispecifically to the Republic of China case and to § 70 of the Restatement:
(Second) of Foreign Relations Law makes it clear that the exclusion frmn’f“t
immunity applies to setoff only, and does not authorize affirmative reccv~

ery.t3
¥ : {d) Counterclaims can also flow the other way. If a foreign state or stat&
.ymstrumentahty is sued and files an answer and a counterclaim w:thauﬁ
‘raising the defense of immunity, the state may be found to have waived the;:
idefense of immunity. See, e.g., Abouidid v. Singapore Airlines, Ltd., 87:
iINLY.2d 450, 503 N.Y.8.2d 555, 494 N.E.2d 1055 (19886). A counterclaim by af
gfore:gn state will generally be regarded as a waiver of 1mmumty unless the»
istate challenges the court’s jurisdiction and the counterclaim is expresslw
\made conditional en a finding of jurisdiction. 7

5‘

:.éf

X T4, Commercial Activity. Clearly, the most important provision of the
FSIA (apart from the provisions for initiating an action) is § 1605(a)(2)’
dealing with commercial activity—the translation of jus gestionts in the 'i“ate
:Letter, in Victory Transport, and in much of the literature,

AT

N g: {a) Note first the wholly circular definition of “commercial activity,” theﬁ
:critical term used in all three bases of jurisdiction {exclusion from immunity):
{in § 1605(a). Section 1603(d) invites the reader (or court) to start mth
s'f’“at:tmty, proceed via ‘conduct” or “transaction’ to “character,” which 1s
‘to be determined by “nature” rather than “purpose.”™ At the end one{
sarrives back at the term '‘commercial,” the term that was to be defined i m
“the first place.®

&

Lk

FN

12. 348 U.5. at 361-82, 364-65, 75 S.Ct.
tat 497-28, 428-30 (Frankfurter, J.). Justice
;Reed, for the minority, wrote:

g

o o

I find no justification for the Court’s re-

SR AR

RS, v

13. See House Judlc:ary Comm., Jur:s-
diction of U.S. Courts in Suits Agmnst For.:
eign States, H.R.Rept, No. 34-1487 p. 23,5
94th Cong. 2d Sess. {1976} Resmtement

F i A P Third) of Forei Relations Law— R

¢ stricting {the Republic's] immunity in the g 4::5()2)(&\)&:) First %latwna! City Bank v >

+ #bsence of legislative or exccutive ac-  Banco Para m Comereto Exterior de Cuba,t

i tion.... Why should City Bank be ableto  4go & 611, 620 n. 7, 103 S.Ct. 2591, 2596

% assert its notes against the Republic of p 7,77 L.Bd.2d 48 (1983).

ﬁ China, even defensively, when other note. 14. Recalt the discussion of this paint § m .

helders not obligated to the sovereign are question 2, p. ... supra. g

E pravented from collecting their notes? 15. The present author made this pomt: FN

FF _%;348 U.S. at 369, 371, 75 8.Ct. at 431, 432,

in 1974 in commenting on a draft of whabg

e oy
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% —
" i (b) The Restatement proposes the following definition: %
N % An activity is deemed commercial, even if carried out by a state or state

tinstrumentality, if it is concerned with production, sale, or purchase of:
igoods; hiring or leasing of property; borrowing or lending of money; perform-i
-ance of or contracting for the performance of services; and similar activities]
-of the kind that are carried on by natural or juridical persons. The fact thatg
‘the goods, property, money, or services may be used for a public or govern-;
.mental purpose does not alter the commercial character of the activity.‘?

i

u ¢ Does this definition by illustration seem persuasive? Would you, fcr.:5:'
‘instance, still want to distinguish between a government guarantee of:
ipurchases of commodities on the one hand, and a long-term loan on the
;other? Putting the question another way, as counsel to a lender in the!
‘second situation, would you advise insisting on an express waiver of immuni-
‘ty? What if the borrower—say the Central Bank of Pairia—declines to give:
:such a waiver, and advises that under the constitution or laws of Patrig, it is!
Inot authorized, when acting as fiscal agent of the state, to consent to be sued]
‘outside of Patria? Can the lender nevertheless rely on the FSIA?

N , (e) Satisfying the test of “commercial activity" goes only part of the way,
.toward meeting the criteria of § 1605(a)(2). The other criteria look to
connection between the activity on which the claim is based and the forum—¥
‘here the United States as a whele.” One might think that the three clauses :
‘of subsection (a)(2), separated by semicolons, provide for [i] general jurisdic-
‘tion; [ii) specific or activity-based jurisdiction; and [iii] effects Jjurisdiction.
;Wculd you agree with this interpretation? Or do all three clauses require a;

flink between the claim and the United States? As to clause [iii], think back

ito the discussion of judicial jurisdiction over non-governmental parties ind

i Chapter 111, particularly Helicopteros and Asghi, and the cases in the Notes!

‘and Questions following those two decisions. Should those cases govern:

:construction of § 1605(a)(2) as well? Must they? 1

N (d) The State Department’s Legal Adviser, testifying for the administra~§
ition in favor of what became the FSIA, answered a question about the;
imeaning of “commercial activity’ as follows: i

n ... [F]rankly, aside from mentioning that it should not be based on theg_‘
purpose for which an activity occurred, but rather on its nature, we have.
decided to put our faith in the U.S. courts to work out progressively, on:
a case-by-case basis, and using such guidance as has already developed:i
in the very large body of case law which exists, on the distinctiem}
between commercial and governmental.’® :

St e o & AT £ g 0
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FH

N

:became the FSIA. Lowenfeld, *Litigating a
‘Bovereign Immunity Claim—The Haiti
‘Case,” 49 N.Y.U.L.Rev, 377, 435, note 244
+{1974). Though the biil was changed in a
.namber of ways in its passage through Con-
igress, the definition was not improved.

i 18. Restatement (Third) of Foreign Re-
‘lations Law § 453, comment b.

17. Since § 1605(a)}(2) is an American,
gself'impnsed lirnitation probably not re-
iquired by international law, it is possible
Loz e s &2

BT TR TP e 3 5 T R G

that an activity of a state may be entitled to’
immunity in the United States but not in ai
third state with which the activity had clos-
er connection, or which does not require’
any connection. See Restaterment, § 453 I?ue'ai
porters’ Note 1. g

£

18. Hearing before Subeomm. on Ad-:
ministrative Law and Governmental Rela-{
tions of House Comm. on Judiciary on H.R.:
11315, (hereafter “House Hearings™') at 53
(94th Cong., 2d Sess. 1976). §

313
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708 CLAIMS AGAINST FOREIGN STATES
|
Professor Joseph Dellapenna, writing at year-end 1987, reported that over
2000 cases had been brought under the FSIZ in its first decade, resulting in
over 400 officially published opinions plus numerous others available from
topical reporters or computerized research services, Not all the ceses, of
course, turned on § 1605(a}(2); but without doubt that section produced the
most interesting, and the most problematic, decisions.
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]3. COMMERCIAL ACTIVITY HERE AND ABROAD

TEXAS TRADING & MILLING CORP. v,/
FEDERAL REPUBLIC OF NIGERIA -
United States Court of Appeals, Second Circuit, 1981/
647 F.2d 300, cert. denied, 454 U.S, 1148, 102 8.Ct. 1012, 71 L d.2d 301 {1982),
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Before Kavrman and Tmveers, Circuir JUDGES Fand Wanp, Drsrmc*r
JtmGE*

Inving B. Kavurman, Circuit Jupce:

: These four appeals grow out of one of'the most enormous commer-
cial disputes in history, and present q dstions which strike to the very;
‘heart of the modern international egénomic order. An African nation,

ideveloping at breakneck speed by ¥irtue of huge exports of hxgh—grade;
foil, contracted to buy huge qua é}b ies of Portland cement, a commodity,
‘crucial to the construction of it§ infrastructure. It gverbought, and the’
gcountry’s docks and h:arfao?/h became clogged with ships waiting to:
ds ground to a halt. More vessels carrying,
thers were steaming toward the port. Unable!
“to accept delivery of the/cement it had bought, the nation repudiated its
.contracts. In response’to suits brought by disgruntled suppliers, it now
:seeks to invoke an aficient maxim of sovereign immunity—par in parem
imperium non Fabef—to insulate itself from liability. But Latin phrases;
ispeak with a hbary simplicity inappropriate to the modern ﬁnanmal;
yworld For the'ruling principles here, we must look instead to a new and’
'vaguely—w ded statute, the Foreign Sovereign Immunities Act of 1976—,
a Iaw described by its draftsmen as prowdxng only “very modest guid-.
fance fi issues of preeminent importance.® For answers to those most
‘difficdlt questions, the authors of the law “decided to put {their] faith in'
%th B. courts.”® Guided by reason, precedent, and equity, we have
;attempted to give form and substance to the legislative intent. Accord-%

unload. Imports of other g

19, JW. Dellapenna, Suing Foreign 2. Hearings on H.R. 11315 Before the

Ch. VII‘

{Governments anti their Corporatwns, pp-
Fvi-vii (1988). By early 2002, the number of
icases brought had grown to over 3000, and
*the number of published opinions to over
:500. See Dellapenna, 2d ed. 2003 at pxiv.
*@ * Of the United States District Court for
Eihe Seuthern District of New York, sitting
y designation.

E 1. "An equal has no dominion over an
equal "

Subcommitiee on Administrative Law and
Governmental Relations of the House Com-
mittee on the Judiciary, 94th Cong., 2d
Sess. 53 (1976} (“1976 Hearings™) {testimo-
ny of Monroe Leigh, Legat Adviser, Dep't of"
State).
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