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individuals with rights. The HRC took the view that reservations offending peremptory; at the law of treaties generally and the regime set up under Article 19 of the VCLT were
norms would not be compatible with the object and purpose of the Covenant and raised
the question of whether reservations to non-derogable provisions of the Covenant ﬁmmw
compatible with its object and purpose. It expressed the view that reservations nWw_Am 5ys-
tem of individual communications to the Committee established under the firstOptional
Protocol to the Covenant would not be compatible with its object and purpo, 4. 'The HRC
also took the view that it was the Committee itself, which should %RHEE\Q&\”EEQ aspe-
cific reservation was compatible with the object and purpose of the Covehant.

The General Comment provoked strong reaction, including from,the UK and US who
considered VCLT Article 19(c) both adequate and applicable to réservations to human.
rights treaties and considered it for States parties to determide whether a reservation:
is compatible with the object and purpose of that treaty pether than the Committe
Moreover, the United States stressed that reservations forméd an integral part of the con-
sent to be bound and are not severable, The Oo_.EE:\ . however, affirmed its General
Comment in the Rawle Kennedy case, though it was guestioned by a number of members:
who in a dissenting opinion observed that:

¢ applied in ‘an appropriate and suitably adopted manner’. The heart of the &mn:mwwqw

was the issue of the delicate balance between the integrity and universality of treaties in
m&u..n,nn of reservations. All participants were in agreement as to the noamﬂmbn\m of the
man rights bodies to assess the validity of reservations. The most mnﬂo_wﬁ.; issue was
-called ‘reservation dialogue’ between the reserving State and the r:wﬁws rights body.
ch an approach was the best the understanding of the political sitdation underlying
reservations and giving the opportunity for the human rights _uw\&\mo exercise pragma-
st (which is a particular feature of these bodies’ policy Bswmmm reservations) and dis-
retion. However, the question of the severance of an offending reservation from consent
.10 be bound by a treaty, remains an unresolved problem m_._\nﬁmmnm of the impossibility of
ascertaining intention of the States parties in this nmmwmn,m On one hand, there were views
f the human rights bodies which supported the right of such bodies to severe reserva-

ions; on the other hand, some participants mmromm\m to the view that the principle of sov-
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&
| INTERPRETATIVE DECLARATIONS

.H&mﬂq must prevai

The normal assumption will be that the ratificagfon or accession is not dependent on the’
acceptability of the reservation and the unaccepfability of the reservation will not vitiate the
reserving State’s agreement to be party to the'Covenant. However, this assumption cannot
apply when it is abundantly clear that the péserving State’s agreement to becoming party to
the Covenant is dependent on the mnnmﬂ\wa_umzw. of the reservation. The same applies with
reservations to the Optional Protocol.? :

nterpretative declarations are not wmmnmmmma bythe VCLT. They are appended to treaties
¥ governments at the time of sigriature, ratification, or acceptance and are explanatory
w character, setting out how wi.wﬂmﬁm understands its treaty obligation when expressing
ts consent to be bound. However, such declarations must be subject to close scrutiny.
However, in his Second Report ag'ILC Special Rapporteur Alain Pellet, argued that the. f they change the scope SF the obligation, they cease to be declarations and become
system of the Vienna Oomqn;vw%z is adequate to address reservations in human Emrﬁmm sservations. The legal hmmnﬁ of interpretative declarations depends upon whether they
treaties” and has recently Wﬁ& that the practice of human rights bodies not in uni . im to offer an hamxmmm.mﬁm&o: of the treaty that may subsequently be proved incorrect
form and eg, the Commiftees of the Conventions on Elimination of Discrimination | {7l i(a ‘mere interpretative declaration’) or whether they offer an interpretation that is to be

against Woman and Intephational Convention on the Elimination of All Forms of Racial. cepted by oﬂvm s (a ‘qualified interpretative declaration’). In practice, distinguishing

Discrimination attempt'to persuade States to withdraw offending reservations rather than . etween resepvations and forms of interpretative declarations can be a very daunting
to decide on imperm .%FEQE Itis, then, clear that there is a significant on-going contro ask. \\é
versy mnﬁoca&nm\mﬂmm question.

4. Vnn%%&:@ 8@5Hho.ﬁrmmﬂmmwmro&mvm:mmoﬁmwms5moommmmrmmmnnoawnnméﬁr
the ordinary meaning to be given to its terms, in light of the treaty to which it refers. Due
mmm\a should be given to the intention of the State or the international organization con-
cerned atthe time the stateriient was formulated. ,

This was confjfmed by the 2007 meeting between the ILC and human rights regarding -
reservations to’human rights treaties. During this meeting the representatives of several
human right4 bodies as well as the members of the Commission presented their views on .
this issue. During the discussion several issues were raised, the most important being the::
invaliditf of reservation to treaties. Although the special character of human rights treat-
ies wa$ noted, a view was expressed that there were other areas such as environmental
protéction which also had special characteristics, However, a distinctive feature of human
ts treaties was the presence of the human rights bodies. It was observed, nevertheless,

VII. PROBLEMS CONCERNING THE
GROUNDS FOR TERMINATION

{This section will consider some specific issues concerning the external grounds for termi-
nating or suspending a treaty, these being material breach, supervening impossibility of
performance, and fundamental change of circumstances.

72 Rawle Kennedy v Trinidad and Tobago, Comm. No 845/1999, Decision, 2 November 1999, UN Doc
A/55/40, vol 11, Annex X1, A, Individual Dissenting Opinion of Ando, Bhagwati, Klein, and Kretzmer,
para 16. .

73 For a summary see YBILC (1997), vol II, pp 53-54, 57,

7 A Pellet, Eighth Report on Reservations to Treaties, ILC, Fifty-fifth Session (2003), A/CN.4/535

paras 17-27.

75 A Pellet, Fourtzenth Report on Reservation to Treaties, ILC, Sixty-first Session (2009), A/CN.4/6/14,

1-37, pp 27-34.

applicable and adequate to deal with reservations to human rights treaties but should,

.
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flect this, indicating that State responsibility does not deal with the ‘consequences of
breach for E.m continual or binding effect of the primary rule {eg, the right of an injured
=otate to terminate or suspend a treaty for material breach, as reflected in Article 60 of the

WEE Convention on the Law of Treaties)’. The Special Rapporteur, James Crawford
plained that: .

A. MATERIAL BREACH

VCLT Article 60 regulates the consequences of a breach of a treaty obligation deriving:
from the law of treaties, rather than from the law of State responsibility. The guiding prin
ciple is that of reciprocity. The ILC took a cautious approach to material breach, consider :
ing that a breach of a treaty, however sertous, did not ipse facto put an end to a treaty but.
that within certain limits and subject to certain safeguards the right of a party to invoke
the breach of a treaty as a ground for terminating it or suspending its operation must be
recognized and Article 60 takes the same approach. .
Taking a strict approach to the effect of a material breach aims at striking a balance
between the need to uphold the stability of treaties and the need to ensure reasonable
protection for the innocent victim of a breach, though it may appear that the stability of
treaties is the first priority. It is certainly true that the IC) takes a restrictive approach to
the application of Article 60. For example, in the Gabéfkovo-Nagymaros case it respond
ing to Hungary’s claim that Slovakia’s actions in relation to other treaties had a bearing
upon the assessment of Hungary’s own actions by saying that ‘It is only material breach of
the treaty itself, by a State party to that treaty, which entitles the other party to rely on it
as a ground for terminating the treaty’.”s The Court explained that, whilst the violation of
any other treaty or rules of general international law might justify an injured State taking
other measures, such as countermeasures, it did not constitute a ground for termination
of the treaty under the law of treaties. . .
This case is also illustrative of what comprises a material breach. Hungary relied
on the construction of a bypass canal in pursuance of a plan known as ‘Variant C by
Czechoslovakia, and which was unauthorized by the original 1977 Treaty between the pa
ties, as the basis for invoking material breach of that treaty. Crechoslovakia claimed tha
its plans were justified as a legitimate response to prior breaches of the treaty by Hungary
The Court found that Czechoslovakia had indeed violated the 1977 Treaty when it-diverte
the waters of the Danube into the bypass canal in October 1992 but that the constructio
of the works prior to this had not been unlawful, Thus the notification by Hungary in Ma .
1992 that it was terminating the 1977 Treaty for material breach was premature, as i
breach had yet occurred. Moreover, the Court took the view that by attempting to termi
nate the 1977 Treaty by means of a declaration issued on 6 May 1992 with effect as of some
19 days later on 25 May 1992, Hungary had not acted in accordance with the principle of
good faith and therefore had by its own conduct prejudiced its right to terminate the 157
Treaty. The Court stated that: :

There is thus a clear distinction between action taken within the framework of the law of trea-
.nm (as codified in the Vienna Convention) and conduct raising questions of State respon-
bility (which are excluded from the Vienna Convention). The law of treaties is nosnmwsma
ssentially with the content of primary rules and with the validity of attempts to alter them;
ithe law of State responsibility takes as given the existence of primary rules (whether gmmm
n n.nmmﬁ% or otherwise) and is concerned with the question whether the conduct inconsist-
.;:"r those rules can be excused and, if not, what consequences of such conduct are. Thus
is coherent to apply the Vienna Convention rules as to the materiality of breach E.ﬁ the
everability of provisions of a treaty in dealing with issues of suspension, and the rules pro-
omma in the Draft articles as to proportionality etc, in dealing with countermeasures.”™

.-

: ‘SUPERVENING IMPOSSIBILITY OF PERFORMANCE

is ground for termination is well established and uncontested. VCLT Article 61 limits
this ground to the ‘permanent disappearance or destruction of an object indispensable for
,n..w. execution of a treaty’ and it cannot be invoked by a party that was itself instrumental
. n.mnmm:m these circumstances to come about by the breach of its treaty obligations. Once
gain, the ICJ has taken a strict approach. In the Gabéikovo-Nagymaros case Hungary
.amﬂ.& that the essential object of the 1977 Treaty was a joint economic investment, which
was inconsistent with environmental considerations and had ceased to exist, rendering the
977 Treaty impossible to perform. The Court observed that if the joint exploitation of the
vestment was no longer possible, this was because of Hungary’s failure to perform most
f the works for which it was responsible under the 1977 Treaty and, as indicated above
mpossibility of performance cannot be invoked by a party as a ground for terminating L
treaty when it is the result of that party’s own failure to perform its treaty obligations.

..mGZUk?ng.H&,H CHANGE OF OHNOGgmH>ZOMm

Fundamental change of circumstances as a ground for the termination of a treaty is con-
oversial. The principle of stability of contractual obligations and the conviction that ‘it

.?s&ob of the law to enforce contracts or treaties even. if they become burdensome
t the party bound by them’ militates against it (Oppenheim’s International Law, 1992)
ut this needs to be balanced against the view that ‘One could not insist upon wmﬂhwmﬁbm
Ihe relationship betwocn the materialbreach ofatreaty and the law of State responsibilit state of affairs which had become anachronistic because it is based on a treaty which
e eiotay with coustermessures, i extremely problematic. Although not resolved ¢ her mo.mm not contain any specific clause as to its possible termination or which even pro-
by the ILC in its work on the law of treaties it appears that its intention was that the two tlaimed itself to be concluded for all times to come’ (Nahlik, 1971}, VCLT Article 62 takes

cepimes should co-exist and the ILC’s Commentary to its Articles on State Res onsibilit a particularly cautious approach. It accepts that termination on these gr i i
g ¥ P ¥ Litis of limi grounds is possible,
n. it is of limited scope. It may not be invoked in relation to a treaty, which establishes

"This would still have been the case even if Czechoslovakia, by the time of the purported ter
rnination, had violated a provision essential to the accomplishment of the object or purpose

of the Treaty.”’

76 Gabéikovo-Nagymaros Project (Hungary/Slovakia), Judgment, IC] Reports 1997, p 7, para 106.

77 i i
Thid, para 110 78 Third Report on State Responsibility, A/CN.4507/Add.3.
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a boundary; and, as with Article 61, a State may not invoke Article 62 if the change wa -

caused by a breach of its own international obligations, either under the treaty in questio VIII. CONCLUSION Ve

or any other international agreement. i

chapter has presented the main issues of treaty law moc&.m in the 1969 Vienna
onvention on the Law of Treaties. It has attempted to E\—\_%ER the application and
interpretation of the Convention in practice through the gase law, in particular that of
the International Court of Justice. Although rightly oﬁk&mn& as one of the greatest
omplishments of the ILC, the Vienna Convention does not cover all possible areas
issues, particularly the question of reservation tofiuman rights treaties and the rela-
hip between State responsibility and Bmﬁmaﬁ reach. The law of treaties is a clas-
al'yet constantly developing branch of international law. Treaties are the main tool of
relations between States and therefore it is ci%% be expected that the rules that govern
ir application are not static but constantly gvolve and reflect the development of other
ches of international law.

The IC] has taken a very cautious approach to this principle. In the Fisheries furisdict j
case it said:

International Jaw admits that a fundamental change of circumnstances which determing
the parties to accept a treaty, if it has resulted in a radical transformation of the ext
of obligation imposed by it, may, under certain conditions, afford the party affecte
ground for invoking the termination or suspension of a treaty. This principle, and the;
conditions and exceptions to which it is subject, have been embodied in Article 62 of th
Vienna Convention on the Law of Treaties, which may in many respects be considered as
codification of existing customary law on the subject of termination of a treaty relationshi

on account of changed circumstances.”

The Gabéikove-Nagymaros case again illustrates the Court’s approach. Hungary identified /
several ‘substantive elements’ that had been present when the 1977 Treaty had been cor s
cluded but which it claimed had changed fandamentally when it issued its notice of term Hﬂmm ERENCES

nation in May 1992, these being;: the whole notion of socialist economic integration whic
underpinned the 1977 Treaty; the replacement of a joint and unified operational syste
with separate unilateral schemes; the emergence of market economies in both States;
Czechoslovakian approach that had turned a framework treaty into an immutable nor
and, finally, the transformation of a treaty inconsistent with environmental protectio A (2000}, ‘Some Refledtions on the Longman} (2008 reprint, Oxford: Oxford
into a prescription for environmental disaster.® clationship of Treaties afld Soft Law’, in  University Press).
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OF INTERNATIONAL
RESPONSIBILITY

James Crawford and Simon Olleson

SUMMARY

kthe' international plane, responsibifity is the necessary corollary of obligation: every
bieach by a subject of international law of its infernational obligations entails its inter-
al nal responsibility. The chapter starts by giving an overview of different forms of
y in international law before examining the general character of State

.m,mws bility. Due to the historical primacy of States in the international legal system,
cthedaw of State responsibility is the most fully-developed branch of responsibility and is
mm»: ptincipal focus of the chapter, Conversely, although the international Law Commission
bpted draft Articles on Responsibility of International Organizations on first reading in
009, the responsibility of international organizatjons remains an under-developed area; it
considered only briefly, as is the potentiaf responsibility under international law of other

P L

.‘.mw_,uga_uz:ﬁ:mc t

le law of State vespansibility deals with three general questions: (1) has there been a

Zzhreach by a State of an international ebligation; (2) what are the consequences of the breach

s of cessation and reparation; (3) who may seek reparation or otherwise respond 1o

ﬁmm.u_.mm% as such, and in what ways? As to the first question, this chapter discusses the con-
3%

2t slituent elements of attribution and breach, as well as the possible justifications or excuses
fich may preclude responsibility. The second question concerns the v

arious secondary obli-
fions whick arise upon the commission of an internationally wrongful act by a State, and
articular the forms of |

'eparation. The third question concerns issues of invocation of
I including the taking of countermeasures.
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fential responsibility of international organizations under general international
. THE SCOPE OF INTERNATIONAL staffirmed by the International Court of Justice in the Cumaraswamy Advisory
:But there are serious difficulties of implementation, since the jurisdiction of

INTRODUCTION e P ’ )
RESP OZMMHMWHNMMWA\ng nal courts and tribunals has been developed by reference to States and not inter-

: . 7

o , . HGILC has attempted to pull together he sparse international practice in relation
Article I of the International Law Commission .QH\Q.m .>,_.:n~mm on the .wn% b esponsibility of international organizations. In doing so, it has to 2 large extent
of States for Internationally Wrongful Acts (ARSIWA" or ‘the Articles o elf upon the model of the Articles on State Responsibility; the draft Articles on
esponsibifity of International Organizations {'DARIC’}, adopted on firstreading in 2009,
.JEEE‘ formulations of the Articles on State Responsibility. But there are also some
fferences, reflecting the differences in structure and function as between States
niernational organizations. The most significant of these concerns attribution.® In the
f State responsibility, as will be seen, there are a number of ways in which conduct of
trumentalities and even, in some circumstances, private parties may be attrib-
ithe State (ARSIWA, Articles 4-11). By contrast, given the different structure of
ernational organizations—which are functional entities, not territorial communities—
pgeneral rule” is that conduct must be that of an organ or agent of the international
inization, acting in the performance of its functions (DARIO, Artide 5). The “func-
criteria underlying attribution of conduct to an international organization has par-
other areas of the law, in particular as concerns the immunity from jurisdiction of
of international organizations.?
2The addition of the notion of agents to that of organs substantially widens the rule as
ompared to the corresponding rule under the law of State responsibility. As a result the
ilesubstantially subsumes the other bases of attribution in the law of State responsibility.
,msnn. an individual who does not have any official status within an international

rights conventions, though they confer rights upon individuals, impose obligations X
States. 1f other legal persons have obligations in the field of human rights, it is.gnly,

that basic statement of principle would seem equally applicable by definition to alliate
national legal persons.? :

In relation to international organizations, at least, a corollary of their undoubtef W
acity to enter into treaties with States or with other international organizations is thatth
are responsible for breaches of the abligations undertaken; this follows from the pridi
pacta suni servanda.” The same is true for breaches of applicable general international |2

1 Articles on the Responsibility of States for internationally Emo:m?_ Acts, adopted by the 1LG
August 2001: Report of the Infernational Law Commission, Fifty-third Session, AJ56/19, Chapter
General Assembly took note of the Articles, recommended them to the attention of governmen
annexed them to GA Res 56/83 (10 December 2001), deferring until 2004 any decision on s__..n".
Asticlesshould be adopted in the form of a multilateral Convention; in 2004, tie question was again defef
until 2007: see GA Res 58/35 (2 December 2004). In 2007, a decision was again deferred until 2010;
Res 62/61 (6 December 2007). For an account of the debate in 2004 see Crawford and Olleson, il
Articles and the Commentaries are reproduced in Crawford, 2002 (the Articles at pp 61-73) and :a,
m_wsm_m MMMMMAWMMNMMMM@_HMM of the Permanent Court of International Justice in Factory at ya_w_m“. = Part Five DARIO (Articles 57-61) deals witly question of State responsibility in connection with the act

& : . L

. . . - i Linternztional organization, and deals with questions parallelin thosc in Part One, Chapter IV of the
it R at p 21 ‘It is a principle of international law fhat o B , q p 8 » Lhap
Jurisdiction, Judgment No 8, 1927, PCI), Ser A, No 9 at p princly n.osmn»,mwnm_uc:mm_um:nwmmwnmmnn_mmEonmmﬂﬂm:np&_‘nn:o:m:mno:ﬂom.u:mnonqnmo: Q.,n:n_nm

breach of an n:mmmn_ﬂm:”._ae?ﬁ an c_urmw:oau to make reparation. . inion, JCJ Report. Ialsoatlempts to frame rules applicable to the situation in which a member State seeks 1o avoid com-
3 Reparation for Injurics Suffered in the Service of the United Nations, Advisory Opimion, IC] cports seewith its own international oblisats ) A : e
e gations by procuring an act of the international organization to do
p174atp 179. ; ititselfis unable to do (Article 66}, as well asa provision in relation to the acceptance of responsibility
tefor the internationally wrongfulact of an international organization (Article 61). Those provisions
cindoubtedly constitute progressive development, rather than codification.
Whether the agent was carrying out functions on behalf of an organization is also the criteriz on the
ofwhich is to be determined whether an international organization may bring a claim by way of ‘func-
nat protection’ in relation to injuries caused to the agent: sec Reparation for Injuries Suffered in the Service
520/ lhe United Nations, Advisory Opinion, IC] Reports 1949, p 174 at pp 177, 180, 181-184.

ifference Relating to Fmmunity from Legal Process of a Special Rapporteur of the Commission ont Human
yAdvisory Opinion, IC] Reports 1999, P 62, para 66.

us the EU, which is not a State, has had to be specifically provided forin order to be a party to con-
s .Eoo%&:mm under the 1982 UN Convention on the Law of the Sea (see Article 305 and Annex
nd under the WTO dispute settlement mechanism. See generally Wellens, 2002; Klabbers, 2009.
fly, Azticle 17 of Protocol 14 to the European Convention of Human Rights (2004} provides for

mendment of Article 59 of the Convention so as to permit the European Union to become a party
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vmn than a rule oo:mmﬁam nrwmm_ personality’ on pirates.'* One does not acquire,

of organs and agents of international organizations, the draft Articles on Responsibili

rzmmbmﬁonm_ Oammaﬁm:on no,imw; o:@ two m:m:um:sw ,meam for the mzav:mos

ce the Second World War, by contrast, real forms of En_::mcmm criminal responsibil-
ﬁcu% international law have developed. First steps were taken with the establishment
Zﬁoa_umnm msa .H_of.o war crimes :.:Ec&m and the conclusion of the Omzoﬂ%

lkeeping mission has been set up, any mmﬂmoamsnm between the United chonm,mn

noazcEEm State as to the Hﬁum on which troops were to vn placed at the disposa
e

Em m Emﬂiznr n_xww Hn_umzmm isin v:bn%_m ot nn%onm%_mv mmm any ﬁOmE_ﬁ:Q oh col-

control was in fact effective.’® A

The position so far as the international responsibility of individuals, corpora
non-governmental organizations, and other groups are concerned is far less
Despite the fact that international law may in certain circumstances, even oitsid
field of international human rights law, confer rights directly upon individuals

d:a althou
..q T

ENET

gh Article 58 of the ILC's Articles on ,w::n Responsibility reserves in
1 terms :ﬁ womavmm.&, of ‘individual mmmwoummzznw E&Q wbﬁmgmﬂoumm EE of

oped o cover them.
In relation to individuals, international responsibility has only developed in 90
inal field, and then only in comparatively recent times. True, piracy has been Enomam,

asa ﬁna.:sm apainst nrn law of mmﬁ._o:mv for nmiczmm wE :. wm better 8 see this asa _E

: m.%u&c%? so far there has been 525:% no development in practice of civil H.mmwo?
: .m_rq om S&Emc&m or ocﬂue ations mOn breaches of :zm:umcosm_ law. Only Em Cn:nm

0 ¢f the decisions of the Furepean Court of Human Rights in Beframi and Beliramiv Fran
Saramati v France, Germany and Nerway (Dec) [GC], nos 71412/¢1 and 78166/01, Z May 2007, ,F,ﬁ,
applied & test of whether the United Nations maintained ‘ultimate authority and control’ in relation:d

to zz n_znm:c: of whether actions of troops forming part o:mﬁow in Kosovo were attributable

Defence [2007] UKHL 58; 12008) [ AC 332 as concerns whether the actions of UK troops forming H.E."
the multi-national force in Iraq authorized by SC Res 1546 (8 June 2004) were attributable to the’
Nations.

U Jurisdiction of the Courts of Danzig, Advisory Opinion, 1928, PCIJ, Ser B, No 15 at pp 17-21; LaGrg
(Germany v United States of America), Merits, Judgment, IC] Reports 2001, p 466, para 77; Avena and O
Mexican Nationals (Mexico v United States of Ameriea), IC] Reports 2004, p 12, para 40,

% 8ee likewise DARIO, Article 65.
# Private parties (US or foreign) can be sued for torts occasioned ‘in violalion of the law of nalions’ any-
_E.n commilted against aliens, under the unusual jurisdiction created by the Alien Tort Claims Act {28
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21 : . . . .
Yaithese underlying concepts in particular respects, otherwise they are assumed and
ieapply unless excluded,!® These background or standard assumptions of responsibil-
nitheibasis of which specific obligations of States exist and are applied are set out in

judges in the Arrest Warrant case pointed out, that legislation may be seen as“th
niings ofa very broad form of extraterritorial jurisdiction™ in civil matters, They,
commented that although ‘this unilateral exercise of the function of guardianip
national values has been much commented on, it has not attracted the approl
States generally’.” :
The development of international criminal law is considered in Chapter 25 of thj
In this chapter we examine the foundational rules of State responsibility—in
the bases for and consequences of the responsibility of a State for internationally
acts. Questions of the implementation of such responsibility by an injured State or byt
interested parties, as well as possible responses (retorsion, countermeasures, sangi
are dealt with briefly; they are discussed in greater detail in the following two ch

BN

EIC s Articles on Stale Responsibility. The Articles are the product of more than 40
arswiork by the ILC on the topic, and in common with other ILC texts they involve both
ydification and progressive development (Crawford, 2002, pp 1-60; Symposium, 2002, 96
i m_: 73-890). They are the focus of what follows.

ridently State responsibility can only be engaged for breaches of international Jaw, ie for
uctwhich is internationally wrongful because it involves some viclation of an inter-
phal obligation applicable 1o and binding on the State. A dispute between two States
jéerning the breach of an international obligation, whether customary or deriving
roftreaty; concerns international responsibility, and this will be true whether the rem-
ought is a declaration that conduct is wrongful, cessation of the conduct, or com-
hmmmn., for damage suffered. On the other hand, not all claims against a State involve
tional responsibility, even if international law may be refevant to the case. For
¢;if a State is sued on a commercial transaciion in a national court, inlernational
Delps to determine what is the extent of the defendant State’s immunity from juris-
nand from measures of enforcement, but the underfying claim will derive from the
ble faw of the contract. "There is thus a distinction between State responsibility for
es of international law, and State liability for breaches of national law. One does

II. STATE RESPONSIBILITY: ISSUES OF
CLASSIFICATION AND OE>N>OHMWHN>H~O

The category “State responsibility’ covers the field of the responsibility of States fg

nationally wrongful conduct. It amounts, in other words, to a general law of wrgp
But of course, what is 2 breach of international law by 2 State depends on what
national obligations are, and especially as far as treaties are concerned, Emmmam.m
one State to the next. There are a few treaties (the United Nations Charter, the 1949

Conventions and some internatjonal human rights treaties) to which virtually ever
is a party; otherwise each State has its own range of bilateral and multilateral trea .
gations. Even under general international law, which might be expected to be virft ]
uniforim for every State, different States may be differently situated and may have differgn
responsibilities—for example, upstream States rather than downstream States onannj
national river, capital importing and capital exporting States in respect of the :@@”%m
of foreign investment, or States on whose territory a civil war is raging as o.cu.%m,am,
third parties to the conflict. There is no such thing as a uniform code of internation
reflecting the obligations of a]l States.

O

.nﬂ.?.:QQm:aSQ.n traditionally brought directly between States at the inter-
Em_..u_m.“ level, or (much less often) before an international court or tribunal. Both these
- avehines remain but there js now afurther range of possibilities. For example in some cases
idiyiduals or corporations are given access to international tribunals and can bring State

sibility claims in their own right, eg for breach of the European Convention on

)

i RSIWA, Article 55 (fex specialis). For examples of a lex specialis see, eg, the provisions of the WTO
excuses, consequences—seem to be general in character. Particular treaties or ry SHOT] feements excluding compensation for breach and focusing on cessation, and (perhaps) Article 41 of the
titopean Convention on Human Rights which appears, at least in some circumstances, 10 give States an
pdn o pay compensation rather thap providing restitution in kind; nevertheless they remain bound by
AFiicle 46 of the EBuropean Convention {o abide by the judgments of the European Court, and in that regard,
under the supervision of (he Commitiee of MinfSters, ‘the general and/or, if appropriate, individual
ires to be adopted in their domestic legal order to put an end to the violation found by the Court and
tess so far as possible the efTects’ (Scozzari and Giunla v Italy [GC), nos 39221/98 and 41963/98, para
CHR 2000-VI3I). Afler initial hesitations (seceg, Freland v UK, Judgment of 18 January 1978, para 187,
025), the recent practice of the European Court of Human Rights appears to be evolving, at least in
tocertain types of breach, towardsa requirement of real restitution by way of just satisfaction, rather
nerély the payment of compensation: see eg Assanidze v Georgia (GC), no 7150301, Pparas 202-203
HR 2004-15; Hageu and Others v Moldova and Russia [GC), no 48787/99, para 490, ECHR 2004-VI};
ovic ¥ Italy [GC) no 56581/00, paras 125-126, ECHR 2006-11, .
-ARSIWA, Articles 1, 3, 27; Elettronica Sicula SpA (ELSD), Judgment, IC] Reports 1989, p 15, paras 73 and
Seealso Compaiiia de Aguas del Aconquija and Vivendi Universal v Atgentiue Republic (1CSID Case No
gmn.&, Decision on Annulment, 3 July 2002, 41 1TLM 1135; ICSID Reports, vol 6, p 340, paras 93-103; SGS
e Générale de Surveillance SA v Ielamic Republic of Pakistan (ICSID Case No ARB/01/13), Decision on
Jojechions to Jurisdiction, 29 January 2004, JCSID HReports, vol 8, P 483, paras 146-148.

. . k A,
USC $1350). The US cases distinguish between corporate complicity with governmenta) violations o:;.»um.ﬁ
rights, and those violations {eg genocide, slavery) which do not require any governmental involvem

State action. See, eg, Kadi¢ v Karadzi¢ 70 F.3d 232 (1995} (2nd Cir 1995); 104 ILR 135. Cf also the Tarhi

i i

Victims Protection Act 1992 (PL 102-256, 106 Stat 73), under which only designated ‘rogue’ States. ailh
defendants: the Aclon its face contradicts the principle of universality on which it purports to be b
jurisdiction under the ATCA has survived scrutiny by the Supreme Court in Sosa v Alvarez-Mac air, Lk
S Gt 2739; 542 US 692 (2004) although its scope has been somewhat reduced. In Jones v Ministry @.‘\E_Sﬁ.
Jor the of Kingdom of Saudi Arabia and Ors {2006] UKHL 26, [20607) 1 AC 270, the House of Lords favers
a Court of Appeal decision [2004) EWCA Civ 1394, [2603] QB 699, which had mnm.":& to open the d
claims brought on the basis of the English Jaw of tort against State officials in relation 1o alleged ac
ture abroad. g

18 Arvest Warrant of 11 April 2000 (Democratic Republic of Congo v Belgitm), Preliminary Objeg
and Merits, Judgment, IC] Reports 2002, P 3, Scparate Qpinien of Judges Higgins, Kooijmans:
Buergenthal, para 48.

7 ibid.

B
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%,.BS» ivmn atreaty obligation is in {orce for a State and what it means, ie, how it is to
m,,.you"m%_..nam The rules of State responsibility determine when a breach of such an abli-
Baation s to be taken to have occurred and what the legal consequences of that breach are
s.ﬂ,.mo. ms of such matters as reparation. There is some overlap between the two but they are

ezally and logically distinct. A State faced with a material breach of a treaty obligation can
oosz to suspend or terminate the treaty in accordance with the applicable rules of treaty

.. la EE H&mmﬁsm :mm_m from its ow:mmcob to wnnmo:: ils oE_mm:onm under :5 :mm&‘ in

the nationallegal system to international law in general (see Denza, above, Ch 14)a
on the rules of m"ﬁm .:EsEmQ (see mon mvoﬁnOr 12).In nnlﬁu nwnncEmgzan ﬁm..%

!_

and enforcement of international standards. But the interaction between E_mm :
diction and immunity and the relation between national and international law ma

responsibility brought at the international level.
B. THE TYPOLOGY OF STATE RESPONSIBILITY

of the obligation breached—for example, crime, contract, Lort, or delict.?® In internatiop

law it appears that there is no general distinction of this kind. As the arbitral tribunal:5ig
in the Rainbow Warrior case:

: i€ draft of Em ILC’s Articles on State Responsibility adopted on first reading in 1996
‘%mrn to introduce the notion of ‘international crimes’ of States.?® It was not cnvisaged
m,ﬁnm could be mmnm or o»rﬁsm% v:n.ar&|no State has ever _umms accused of a

there is no categorical distinction between the legislative and the contractual.
The Tribunal in the Rainbow Warrior® arbitration and the International Court

- 1 mnbon&m (see, eg, Abi-Saab, 1999, p wmm de Hoogh, 1996; Jergensen, 2000; Pellet,
<2001 Hn 1998, the concept of “international crimes of States’ was set aside, contributing
:.aov,uo%m adoption of the Articles on State Responsibility by the ILC in 2001. The

[

N 324 In other words a State can terminate a treaty for breach while claiming damages for breaches that have

20 Cf the division of sources of obligation in Roman law into contract, delict, and quasgi-
enrichment: D.1.1.10.1 {Ulpian): ‘luris praecepta sunt haec: honeste vivere, alterum non Jaedere,
cuique tribuere’ (‘the principles of law are these: ta live ironourably, not to harm any other person
render _c each his own’ v

R

&R&wonnnﬂnm see VCLT, Articles uc:u:&. QNCXE 73,

i 47-(District Occ: DQ) for the decision as to quantum; the Court péu&nm the E&::m.m mvvaﬁaﬁaq
mittion, of which $Z million were punitive damages.
% The Court of Appeals for the 2nd Circuit, reversing the District Court, refused to allow enforcement

S against the Chilean national aitline: 748 F.2d 790 (1984); the Supreme Court denied certiorari: 471 US 1125
1985).

when an act of (hat State is not in conforinity with what is required of it by that obligation, regardlessg
origin or character’ (emphasis added). :
22 Rainbow Warrior (France/New Zealand}, (1990} 20 RIAA 217, para 75.
3 Gabéikovo-Nagymaros Project (Hungary/Slovakia), Judgment, IC] Reporis 1997, p 7, paras 46

u Thid, p741. The wmmsm::m ‘_s:im was paid to z_n victim’s heirs on condition that they waived their :E:w
nder the domestic judgment.

9 For the text of former Article 19 see Craw{ord, 2002, pp 352-353.
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embody such domestic classifications as ‘civil’ and ‘criminal’; and the International Good eliithe’ Advisory Opinion on Legal Consequences of the Construction of a Wall in the
endotsed this approach in the Bosnian Genocide case.? i ilecupied Palestine Territory, the 1C] discussed the existence of such consequences for

But this does not prevent international law responding in different ways toidife dStafes as a result of the breaches by Israel the right of self-determination and certain

ent kinds of breaches and to their different impacts on other States, on people/ands gations of international humanitarian law. The Court made no express reference to
..mw,c.mbnftoﬁrm\::nﬂmm“nmmﬁnm:nmmcunamnm:rmﬁrn:o_.Bm.E pcowsoauno:-

international order. First, individual State officials have no tmpunity if they ‘tomjr

crimes against international law, even if they may not have been acting for theirigy ‘ mr.ﬁumnm obligations erga omnes and then held that ‘lgliven the character and
individual ends.® Secondly, the Articies on State Responsibility make special provis xm_ foportance of the rights and obligations involved’, other States were under an obliga-
for the consequences of certain serjous breaches of peremptory norms of gener. e tionnot ﬂ,ﬁ.nomumum the illegal situation resulting from the construction of the Wall, and
national law. A breach is serious if it involves a 'gross or systematic failure by En.ﬁﬁ 0 SMWELE: %mmm an obligation not to render aid and assistance in mainlaining the situation
sible Stale to fulfil’ such an obligation {Article 40(2)). The major consequence-of3i St .

ereby: created, as well as an obligation ‘while respecting the United Nations Charter
a breach is the obligation on all other States to refrain from recognizing as lawfult

rnational law 10 sce to it that any impediment, resulting from the construction
situation thereby created or from rendering aid or assistance in maintaining it me.,. wall, to the exercise by the Palestinian people of its right to self-determination is

41(2)). In addition, States must cooperate to bring the serious breach to an end ‘thidi uglitto anend.® In addition, the Court was of the view that the ‘United Nations, and
any lawful means’; the principal avenues for such cooperation are through the varig % ecially the General Assembly and the Security Council, should consider what further
international organizations, in particular the Security Council, whase powers ;i tor is required 1o bring te an end the illegal situation resulting from the construction
measures 1o restore international peace and security substantially overlap with these thewall, .. %

visions (Koskenniemi, 2001). But they are not the only ones, since the possibility. ‘

of unilateral action by States against other States responsible for such serious Eﬂ&ar.
genocide, war crimes, or denial of fundamental human rights.?2 b

'THE ELEMENTS OF STATE RESPONSIBILITY

38 Application of the Convention o the Prevention and Punishmeni of the Crime of Genocide (Bo Hmwm&. noted, the international responsibility of a State arises from the commission
Herzegovina v Serbia and Montencgro), Merits, Judgment, 26 February 2007 (nys), paras 65 and 66, i nternationally wrongful act. An internationally wrongful act presupposes that

3L Attheinternational level sce the Statute of the ICTY, Articles 7(2), 7(4); the Statute of the ICTR At eis'conduct consisting of an action or omission that (a) is attributable to a State under
802), 64 Rome Statute of the ICC, Axticles 27, 33. At the national level sec R v Bow Stret et ational law; and (b) constitutes a breach of the international obligations of the State
Stipendiary, ex parte Pinochet Ugarte SE:QQ?RQEE:&bamwcm_:.:ﬁ {No 3) [1997) UKHL 17 ; }%mﬂas Articl incipl culfil ) giti : ficient basi
AC 147. However, the IC] kas held that serving foreign ministers {and by implication, serving heads GHRSIWA, Article 2). In principle, the fulfilment of these conditions is a sufficient basis

and other seniot ministers) while in office are inviolable and have absolute jurisdictional imsu orinternational responsibility, as has been consistently affirmed by international courts
prosecution in the national courts of other States: Arrest Warrant of 11 April 2000 {Democratic

niribunals.?® In some cases, however, the respondent State may claim that it is justified
of Congo v Belgium), Preliminary Qbjections and Merils, Judgment, IC] Reports 2002, p 3, paras5
Court prosested that this immunity did not involve impunity, inter alid because of the possibility of prose

its non-performance, for example, because it was acting in self-defence or was subject
tion at the internalional level, or prasecution by the national State. The jurisdictional immunity ajpaces w..n itiation of force majeure. In international law such defences or excuses are termed
lasts only solong as the individual holds office: f, however, ibid, paras 60-61, and compare with the Sepaflis
Opinion of Judges Higgins, Kooijmans, and Buergenthal, ibid, para 89. Asa matter of English law, officia

scircumstances precluding wrongfulness’. They will be a matter for the respondent State to

a foreign State who, in the performance of their functions, commit crimes abroad contrary to interngl

asseit and prove, not for the claimant State to negative.
T y g . sy . t or
law enjoy immunity before the English courts when [aced with civil claims in relation to those acts. ¢ Ihe three elements attribution, breach, and the absence of any valid justification fo
the acts of which they are accused constitute a breach ofa peremptory norm of international law {fu coge

formance—will be discussed in turn before we consider the consequences of State
Jones v Ministry of Interior for the of Kingdam of Saudi Arabia and Ors (2006 UKHL 26, {2007} 14

sponsibility, in particular for the injured State or States.

cf the possibility under US law of bringing such a civil claim under the Alien Tort Chaims Act and :
Tortare Victim Protection Act (106 Stat. 73 (1992)).
32 Borinslance States may adopt measures which are not inconsistent with their international ob)
{retorsion). In addjtion, a right may exist allowing States which themselves are not injured to S_S.,S ,

£
roposal has found no concrele support in State practice (although ¢f the comments of Judge Simma in

wed Activities on the Territory af the Congo (Democratic Republic of the Congo v Uganda), Judgment, ICJ
measures in the case of breach of certain types of obligation. See, for instance, the catzlogue of State pracli 2 1ts 2005, p 168, Separate Opinion of Judge Simma, paras 32-41.

discussed in the commentary to ARSIWA, Article 54, whick may be evidence of such a customaryinieg ; ¢gal Consequences of the Construction ofa Wall in the Occupied Palestine Territory, Advisary Opinion,
national rule, The ILClefi 1he question open in Article 54 for future development. Further, the ILC prop eports 2004, p 136, para 159.

that in refation to a breach of an obligation ‘owed to the international comununity as a whole', 2.ca I

that encompasses most, if notall, peremptory norms of international law, any State, in addition 102 d mm.—_,
injured State, should be entitled the invoke the responsibility of the wrongdoing State {Article 48(1)(b); E.,
that sucl States will by definition not normally have suffered any injury save the purely ‘legal’ injury s i<t
ing from the very violation of the norm in question, it was proposed that in invoking the responsibili
responsible State they should be limited to claiming cessation of continuing wrongiful acts and as
and guaraniees of nen-repetition, as well as performance of the obligation of reparation ‘in the inlere
the injured Stale or the beneficiaries of the oblipation breached” (Article 48(2)¢a) and (b)), Asyet, the LG

ee the Permanent Court of International Justice in Phosphates in Morocco, Preliminary Objections,
nent, PCI], Ser A/B, No 74, p 10, and the Internationa) Court of Justice in United States Diplomatic and
Sulor Staff in Tehran, Judgment, IC] Reports 1980, P 3, para 56; Military and Paramilitary Activities in
whn_.anzmnn_ﬁhzn (Nicaraguav United States of America), Merits, Judgment, IC] Reports 1986, 14, para
6,and Gabiikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1G] Reports 1997, p 7, para 78. Sce
s the decision of the Mexico-United Stales General Claims Commission in Dickson Car Wheel Company
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anyinjury suffered, there has to be some involvement by the State itself—in effect, b

government of the State, in the conduct which is complained of. A State will mnzﬁw:u.

b n%w_w_.m_moa the conduct of its organs or officials, acting as such (ARSIWA, Article \N

) ﬁm.nx. Crawford, 2002, pp 94-99). Purely private acts will not engage 0:3 mES.m_
ponsibility, although the State may in certain circumstances be liable for its failure to

A. ATTRIBUTION OF CONDUCT TO THE STATE

Although they seem real enough to their citizens, States are juridical abstractionssk
corporations in national law, they necessarily act through their organs or agents
rules of attribution specify the actors whose conduct may engage the responsibilityo
the State, either generally or in specific circumstances. It should be stressed that theiss
here is one of responsibility for breaches of international obligations of the State,
not concern the question which officials can enter into those obligations in the fitst
Only senior officials of the State (the head of Slate or government, the minister.0
eign affairs, and diplomats in certain circumstances: see VCLT, Axticle 7} haye in
ent authority to bind the State; other officials act upon the basis of express or ostensib
authority (VCLT, Article 46).% By contrast, any State official, evenata local oﬂicmmmw@.
level, may commit an internationally wrongful act attributable to the State—th
constabulary or army torturing a prisoner or causing an enforced disappearance;
example, or the local mayor requisitioning a factory.® ,
A clear example of attribution of conduct performed by State agents vis-3-
State was the sinking on 10 July 1985 of the Greenpeace ship Rainbow Warriy
Auckland harbour. The French Government subsequently admitted that the explo
had been planted on the ship by agents of the Directorate General of External Secut
acting on orders received. New Zealand sought and received an apology and comp &
tion for the violation of its sovereignty.?® This was quite separate from the damagy
to Greenpeace, a non-governmental organization, and to the Dutch smmosﬁz_.}‘_ w
killed by the explosion; separate arrangements were made to provide compensationd

g
oiiito ; ¢ central executive; responsibility may be engaged for acts of federal, provincial
ocal government officials. Further, the classification of powers is also irrelevant:

:

Ct onﬂcammmmoﬁ .om any State organ or of persons or entities exercising elements of
M{& .m.mEH authority, are attributable to the State provided they were acting in that
Capacity at the time, even if they may have been acting ultra vires.®® Indeed, the State may
! .En for conduct which is clearly in excess of authority if the official has used an
m osition. For example, in the Caire case, a French national in Mexico was shot and
nmﬂwﬂﬂmn&ma of the Mexican army afier he had refused their demands for money.
: ibunal held that, for the ultra vires acts of officials to be attributable to the mﬁmﬁn.
b .H.En have acted at least to all appearances as competent officials or organs, or Eﬂw
_Mmzm»n w i used wos”mmm.cn B.Qroam appropriate to E.m: official capacity’.*? In the circum-
s 5:4h n.a%obm_FrQ of the State was engaged ‘in view of the fact that they acted in
ap M_Q Aoﬁ. officers and used the means placed at their disposition by virtue of that
. Stmilarly, in Youmans, United States citizens cornered in a house by a mob
el ed after soldiers sent to disperse the crowd, contrary to orders, opened mHM on the
puse, forcing the inhabitants out into the open. The Tribunal held that there was State
onsibility given that ‘at the time of the cornmission of these acts the men were on
T ARt

inder the immediate supervision and in the presence of 2 commanding officer’. The
unal went on to comment that:

e

these interests.
On the other hand, a State does not normally guarantec the safety of foreign nations

.ﬁ

36 See also Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdicti
and Admissibility, IC] Reports 1994, p 112, paras 26-27; Land and Marilime Baundary between G m
and Nigeria (Cameroen v Nigeria: Equatorial Guinea Jntervening), Merits, Judgment, IC] Reports2f
p 303, paras 264-268. For an analogous question as to whelher the position taken by organs oftheica
stituent entities of a federal State are sufficient to give rise to a "dispute as to the meaning or s
2 prior judgment in order 1o form the basis for a request for interpretation of a prior judgme
Article 60 of the Statute of the ICJ, see Request for Interpretation of the Judgment of 31 March 200
Case concerning Avena and Other Mexican Nationals (Mexico v United States of America) Requust
Indication of Provisional Measures, (Mexicov Unifed States of America), Order of 16 July 2008 {nyr}iTh
Court held that the refusal of the courts of certain constituent states of the United States to give effeit
the Court’s prior judgment in Avena, as well as the decisian of the Suprerme Court that the judgmentya
not directly enforceable as a matler of domestic constitutional law, were sufficient prima facie togiyez]
toa ‘dispute’ as to the meaning of the Court’s judgment; this was held to be the case despite the staitmen
of the federa} executive authorities that they did not dispute the meaning and effects of the IG]'% ji
ment in Avena to the effect that the United $tates was under an obligation to allow reconsideratio
review of the convictions (ibid, paras 55-56). ;

3 Sec, g, Veldsquez-Rodriguez v Honduras, Merits, Judgment of 29 July 1988, Ser Cno 4, 95TLR 25!
183 {'not ali levels of the Government of Honduras were necessarily aware of those acts, nor is there any ey
dence that such acts were the result of official orders, Hevertheless, those circuinstances are :.R_nﬁzmm
the purposes of establishing whether Henduras is responsible under international law’). Seealso

Doldie vhmm_n»:ﬂw personal injuries or comumitting wanton destruction or looting always act
isobedience of some rules laid down by superior authority. There could be no liability

a:nm&%.f Mexico) G.ww& 4 RIAA 82; cf Noyes (US v Panama) (1933} 6 RIAA 308.

n“ﬂ,“gs:.. ﬁ.o M_.w:._n_a 4, paragraph (I). ARSIWA, Article 4 itself and this passage mwo,_.b the
2ok mv. «M.Mamn_.ﬁ with mEu.noﬁ_ by ,:E IC] in Application of the Convention on the Prevention and

: utof the Crime of Genocide (Bosnia and Herzegovina v Serbia and Monlenegro), Merits, Jud

sn__um MWM”%%NME ﬁmﬁu. para 388. . e

S »Article 4. See also LaGrand (Gerntany v United States o i ovisi

& movmm..mﬁu.a March 1999, ICJ Reports 1999, p 9, para 28: “"Whereas the ::n\.awm\““._”MdWn”ﬂ”h“ﬂﬁ”mnhﬁﬂm

engaged by the action of the competent iti ing i
i p organs and authorities acting in that State, whatever they

ricle 7 ARSIWA,; see also the final words of Art

1i H H Article 5 ARSEWA.F i i i i

@uﬁaa&..ﬁc.mh ¥ Great Dritens) (19940 6 Ranm s 'A. For an illustration, sce Union Bs idge
Caire (France v Mexica) (1929) 5 RIAA 516 at p 530.

d; at p 531,

para 176
38 [lettronica Sicula SpA (ELSI), Judgment, IC] Reports 1989, p 15.

3 Rainbow Warrior (No I} (1986}, 74 ILR 256.
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ution to the FRY of the conduct of the Bosnian Serb forces and paramilitary groups.>?

Court observed;

Vg, x Lo
overall control’

test has the major drawback of broadening the scope of State responsi-
el

L35 :u_nwosa the fundamental principle governing the law of international responsibil-
¥ia State is responsible only for its own conduct, that is to sa

: y the conduct of persons acting,

visthatever basis, on its behalf... [T)he ‘overall control’ test is unsuitable, for it stretches
R

datarialm

nost to breaking point, the connection which must exist between the conduct of a

By contrast, a Stale is not responsible for the acts of vam or of E&SS Enzaumm
such. Their conduct will only be attributable to the State if they were in fact ac Al
the authority ot control of the State (ARSIWA, Article 8), or ..:. the State m%.poé&..
adopts {or in common law terminology ‘ratifies’) their acts as its own gwmdwﬁ ; ,.n
11). In the Tehran Hostages case, the International Court held that .m_mrocmv.i&m_%m ?
students who took control of the US embassy in Tehran were not acting as agents ot Ita

Tast passage illustrates, the governing principle is that of independent respon-
he State is responsible for its own acts, ie for the acts of its organs and agents,
hot:for the acts of private parties, unless there are special circumstances warranting
.wsrmm toit of such conduct. The same applies where one State is somehow impticated
mﬁn ,ob.m”:n.ﬁ of 2 third State—indeed it applies a fortiori, since that third State will
inarily be responsible for its own acts in breach of its own international responsibil-
RSTWA, Articles 16-19). But there is another facet to the principle of independent
ibility: a State cannot hide behind the involvement of other States. It is respon-
and 1o the extent that it contributed to that wrongful conduct by its own acts.
issin: Nicaragua, the acts of the contras were not as such attributable to the United
£s; ﬁ:ﬁ United States was responsible for its own conduct (in itself internationally
i9fiil) in training and financing the contras and in carrying out some specific opera-
Gi.including the mining of a Nicaraguan harbour.* Likewise if a number of States act

Ladministering a territory, each will be responsible for its own conduct as part
pEthe common enterprise.

translated continuing occupation of the Embassy and detention of the hostages int wn«m i
[Iran). The militants, authors of the invasion and jailers of the hostages, had no vm?.,.:

agents of the Iranian State for whose acts the State itself was internationally Hn%,onma_e .

persons acting in a purely private capacity may nonetheless vn.n:ﬁmnwgo to th
because the State failed in some obligation to prevent the nozmcmﬂ._s question. ki

such a case, responsibility arises asa result of the State’s own mm;:u.mw. rather z._.u,& ,
as a result of the conduct of the private individuals. For instance, in the Tehran J .Mmm

case, Iran was held to have breached its special obligation of protection of the emb iSsyan
consular premises and personnel, even prior to its adoption of the acts of the wnEWH
students.” The duty to control 2 mob is particularly important when the Bov,m.m
rorities 50
way under the control of the authorities. o o .
M?m other systems of law, international law does not limit attribution to the non&m
the regular offictals or organs of the State; it also extends E 8:.&:2 nmn:m”a cs.ﬁ _uw ¢
who are authorized to act by the State or at least who act under its actual direction or
trol. In the Nicaragua case, the International Court stated that:

nianother and rather special form of parallelisin, the State will be responsible for the
: qm.:nw..m an insurrectional movement which subsequently becomes the government of
- (or, if they are a secessionary movement, of the new State they are struggling to
The rule is to some extent anomalous, since it determines the attribution of con-
by events at the time of that conduct but by reference to later contingencies—the
failure of the revolt or secession. But it is established, and finds expression in
of the ILC Articles. Por instance, in Yeager®® immediately after the revolution in
79, the claimant had been detained for several days by ‘revolutionary guards’and
en.been evacuated from the country. The Tribunal held that, although the guards
Aierenot recognized under internal law as part of the State apparatus, they were in fact

L

[4¢

it would in principle have to be proved that that State had effective control of the milit
paramilitary operations in the course of which the alleged violations were committed

B

R
The Articles on State Responsibility follow this approach: under Article 8, conductiafa
person or group of persons is attributable to the State “if the person ot group of pet
in fact acting on the instructions of, or under the direction or control of, that mE.
? [] H d, 2002, pp 1
rying out the conduct’ (ARSIWA, Article 8; OoB:.S:S.Qu.OHms%cw wm pp 11 sty
and it was reaffizmed by the International Court in Bosnian Genocide, as concer

lication of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
..%n ovina v Serbia and Montencgra), Merits, Judgment of 26 February 2007 (nyr), paras 402-407.

ﬁﬁ«ﬁv and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America),
5, Judgment, IC] Reports 1986, p 14, in particular paras 75-80, 238, 242, 252, 292(3)-(6).

Gl Certain Phosphate Lands in Nauru (Nauru v Australia), Preliminary Objections, JC] Reports 1992, p
 the International Court left the question of possible appertionment of any compensation found to
ween the other implicated States 1o the merits stage. Sec also the Legality of the Use of Force cases
Yugoslavia and the NATO States (eg Legality of the Use of Force {Yugoslaviav Belgiwm}, Provisional
5ires, Order of 2 June 1999, 1CJ Reperts 1999, p 124); the Court eventually held that it did not have jur-

lion-gver the claims (eg, Legality of the Use of Porce (Yugosiavia v Belgium), Preliminary Objections,
5 ICG] Reports 2004, p 279).

ik Yeagerv The Jslamic Republic of Iran {1987), 82 ILR 178.

16 Youmans (USA v Mexico) (1926} 4 RIAA 130; (1927) 21 AJIL 571, para 14.

18 Janes (USA v Mexico) (1926) 4 RIAA 82.
PE._& States Diplamatic and Consular Staff in Tehrar, Judgment, ICT Reporls 1980, p 3, pata 6
50 See, eg, The Zafire (Great Brifain v USA) (1925) 6 RIAA 160. . -

5 Military and Paramilitary Acti s in and against Nicaragua, Merits, Judgment (Nicaragu
Stales of America), JCJ Reports 1986, p 14, para 115 (emphasis added).

.
o
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conduct attributable tg a State may consist of both actions and omissions;
glinternational obligations by ornission is relative

ly common. For instance in the
i Hostages case,

the International Court held that the responsibility of Iran was due
action” of its authorities which ‘failed to take appropriate steps’ in circumstances
-such steps were evidently called for.®

Here an inilial distinction is drawn between State responsibility arising in the:gontétth
been a major debate about whether international law has a general require-

nEoffault, The debate is between tho
vant obligations may be contained in a treaty, the breach of which in principle.eng : méfaull on the

lomatic protection {injury 1o aliens or their property). This is so even thoug mm%m se¢ who maintain that international law requires
part of the State if it is to incur responsibility and supporters of so-
ective tesponsibility’. The case law tends Lo support the objective school. Thus
QT the arbitral tribunal affirmed ‘the doctrine of the “objective responsibility” of

that is, the responsibility for the acts of its officials or organs, which may devolve

spite the absence of any “faute” on its part’** However, there are statements
_unmngmmmom:mﬂ:moﬁrma EB\.Huzﬁ03?Own::&nmum.munHbsgmaoum_

hat knowledge of the minelaying cannot be imputed to the Albanian Governient
merely of the fact that a minefield discovered in Albanian territorial waters caused
sion of which the British warships were victims. .. (1t cannot be concluded from

ct of the control exercised by a State over its territory and waters that that State
ily knew, or ought to have known, of any unlawful act perpetrated therein, nor yet
ecessarily knew, or should have known, the authors. This fact, by itself and apart
ot other circumstances, neither involves prima facie responsibility nor shifts the burden

Ibania’s respensibility was upheld on the basis that (according to the evi-
thered, including by an expert commission) Albania must have known that the
ad been recently laid and nonetheless, in breach of its international obligations,
b warn ships passing through the strait of their presence.
1 scholarly debate bogs down around some dichotomy such as ‘responsibility for
bjective responsibility’, something has almost always gone wrong. Here the prob-
¢ of level of analysis: there is neither a rule that responsibility is always based
ault, nor one that it is always independent of it—indeed, there appears to be no pre-
) ther way. This is hardly surprising in a legal system which has to deal with
nge of problems and disposes of a :5&..& armoury of t

follow. First, a State cannot invoke its own municipal law as a justification fo
comply with its international obligations, whether under treaties or otherwise

invalidate the entry into force of international obligations by reference to mu

. echniques. But in an
constraints which it failed to observe.? . ,

it den Convention on the Law of Treaties
i H i i their depattyse 2 s
Iran {1987), 82 ILR 204 (decided on the basis thal the claimants had m.m__& to prove that their pat it e and Nigerts (Comnen o
caused by actions attributable to Iran, rather than the general turmoil accompanying the revolution} e i 264 250
ica Si 52. : ; - .
3 Eletironica Sicula SpA (ELSI), Judgment, IC] Reporis 1989, p 15, para : . .
59 ann”wm“:mnln: .ME:EEE.:.&__ Advisory Opinion, 1930, PCIJ, Ser B, No 17 at p 32;. United States Diplomatic and Consular §i
Articles 3, 32. . ) ) . s
aao Compaiiia de Aguas del Aconquija and Vivendi Universal v Argentine Republic (IGSID
isi 35,
ARB/97/3), Decision on Annulment, 3 July 2002, 41 1LM —H” 3
o1 Certain German Interests in Pelish Upper Silesia, Merits, Judgment No 7, 1926, PCIJ, Ser A, No7at ! .
82 Free Zones of Upper Savoy and the District of Gex, Judgment, 1932, PCl, Ser A/B, No 46596 el l.ma:nnqinn._n& {1929) 5 RIAA 516 alp 529,
p 167 and m;nn ibid, at p 170; Legal Status of Eastern Greenland, Judgnent, 1933, PCIJ, Ser A/B, No Shplis orft Channel, iﬂ.:..f Jusdgment, 1] Repo
w_ﬂ p 7% and the Um.mmn:::m Opinion of Judge Anziloli, ibid, pp 91~92. In relation to the law of tréatiés e ociely (USA v Great Britain) (1920) 6 RIAA 42.

Articles 27, 46; and see Land and Maritime Boundary between
a: Equatorial Guinea Intervening), Judgment, 1CJ Reporis 2002,

aff in Tehran, Judgment, ICF Reports 1980, p 3, paras 63, 67.
%s:.&.xo&_._w:nn v Honduras, Merits, Judgmen( of 29 July 1988, Ser C no 4,95 LR 259, para 170:
lernational law a State is responsible for the acts of its agents undertaken in their official capacity
their omissions. .. Affaire relative & Facquisition de la nationalité polonaise (Germany v Poland)

75 1949, p 4 atp 18. Secalso the decision in Heme Missionary
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event circumstances alter cases, and it is illusory to seek for a single dominant rule
responsibility is essentially based on acts of omission {as in Corfu Channel), con
tions of fault loom large. But if a State deliberately carries out some specific act ,
less room for it 1o argue that the harmful consequences were unintended and shouldibé
disregarded. Everything depends on the specific context and on the content and in mmmws
ation of the obligation said to have been breached. e
Thus the ILC Articles on State Responsibility endorse a more nuanced vie ;
Articles 2 and 12, the international law of State respensibility does not require fault befor:
an act or emission may be characterized as internationally wrongful. However, t mmr@ :
pretation of the relevant primary obligation in a given case may well lead to the n,o:n_mm |
that fault is a necessary condition for responsibility in relation to that obligation, hay
regard to the conduct alieged (ARSIWA, Articles 2 and 12; Commentary, Crawfor
pp 83-85, 125-130). i
Similarly, there has been an intenge debate concerning the role of harm or mwhmwmm. : o X Tgation ualess the State js bound by the
the law of State responsibility. Some authors (and some governments) have nﬂmmnsﬂ,n&_.. i
the State must have suffered some form of actual harm or damage before responsibilityc
be engaged (Bollecker-Stern, 1973). Once more, the ILC Articles leave the question
determined by the relevant primary obligation: there is no general requirement ofhar
or damage before the consequences of responsibility come into being. In moam.m:nﬂ._ :
stances, the mere breach of an obligation will be sufficient to give rise to responsibi)
instance, even a minor infringement of the inviolability 6f an embassy or consulas : e , involves amnn:iinm exactly when, or during
sion. On the other hand, in the context for example of pollution of rivers, it is nECessd ue over a period of time_.
to show some substantial impact on the environment or on other uses of the waterco : - . icand consular personpe] in the Tehran
person contrary to human
even though thejr effects may con-

a claim was brought by a Canadian Company
Protection provisions by the

dnuiary 1994 the only later events

before responsibility will arise.%
A corollary of this position is that there may have been a breach of internation
but no materjal harm may have been suffered by another State or person in whose inlss
est the obligation was created. In such cases international courts frequently award
declaratory relief on the ground that nothing more is required.”” However, in such ciriy
stances, the main point of asserting responsibility may be for the future, to avoid nm@.&mﬁ ERAsT , ! concern the scope of reparation, not
of the problem, rather than to obtain compensation for the past. , » 2002, pp 135-140),
e distinctions may also be significant when j oi -
in cases con

2. Continuing wrongful acts and the time factor
The basic principle is that a State can only be internationally responsibie for breach;
treaty obligation if the obligation is in force for that State at the time of the alleged b
It is therefore necessary to examine closely at what point an obligation entered inte
or at what point the obigation was terminated or ceased to bind the State.

Mondey Inter hational Lid v Uni ed dlales o, Anierica ase No ARB AF)/99/2 award of 11 AUn:v_uon
Hil n—,m.

66 Thus the mere risk of future harm was held not to constitute a sufficient basis for responsib e Fisheries Jurisdics ; :
the Lac Lanoux Arbitration (1957), 24 ILR 10]. In Gabcikovo-Nagymaros Praject (Hungary/Sla F&c:??ﬁ&mbc&?n“ﬂ _\C::,.nn.k:q%&oi<..<nlmznc. Merits, Judgment 1) Reports 1974, 1, 3
Erall n 3 g s P 3.

Judgment, IC] Reports 1997, p 7, the 1C] held that preparations for the diversion of the Danube on _Am.._nm.
ritory of one Slate did not invalve a breach of treaty until the diversion went ahead {and caused damaptly
the other State}, (e
57 The T'm Alonc’ (1935) 3 RIAA 1509 at P 1618; see also Corfu Channel, Merits, Judgment, IC] Reperiézs
1949, p 4 at pp 35-36, in which the JC} made such a declaration in relation to Albania’s claim of violajg
of ils sovereignty as the result of the mine-sweeping operations carried out within its territorizl walers by
British warships. .

ef; the judgment of the Inter-America
@E.E o/ 24 January 1998, Ser C, no 35 (1998)
nder the ECHR, igi the
Ry mcacwnm“mMﬂmmﬁ_ﬂ_ﬂmﬂw&cmﬂm_y the jurisdiction of the European Comumission on Human
Ope 1an Rights in relation to claj indjvi
s o o . i © claims by individuals w; iti
2 Vjurisdiction by the State in question made by way of a declaration ?nnﬂmw%ﬁ“w’_:%:_i MM
E s rlicles 25

mhm .L'nﬂn_u ance of e :w:— of ubn:—.,_nm:m“_ etiti Q. T N
az,o.w 1 ZO<GM_._TO-. 998 {sce now Artic] h. ) ron _”hnm:.:n C —dmur__wc ¥ upon n.;S.% into m.OﬁnOO Prota

A Court of Human Rights in Blake v Guatemala, Moriss

Loy

LIV
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ly will be strictly construed.”” Further, consent only goes so far: a State cannot
i he application of what in national Jaw would be catled mandatory rules and in
international law are called peremptory norms. Thus a State cannot (by treaty or other-
Sifise)iconsent to or legitimize genocide, 2 situation expressly provided for in the ILC’s
fog fitlation of the defence of consent; consent must be ‘valid’ (ARSIWA Article 20; cf
cle 26). Further, consent will only preclude the wrongfuiness of conduct with regard

ncnmg:bm State; if the obligation breached is owed in parallel to more than one

Turkey became a party to the European Convention, but long before it accepted the
of individual petition; but the continuing exclusion of Mrs Loizidou from aces

with regard to those States that

circumstances, a State may permissibly disregard other international obliga-
hilst dcting in self-defence in accordance with the Charter of the United Nations
RSIWA, Article 21). The point was implicitly recognized by the International Court in

lear Weapons Advisory Opinion, when it distinguished between per serestrictions
e use of force, whatever the circumstances—in another formulation, ‘obligations of
raint'—and considerations which, even if mandatory in time of peace, might be

dden for a State facing an imminent threat and required to act against it in self-
-7
e

OR EXCUSES FOR BREACHES OF INTERNATIONAL LAW

As noted above, aithough conduct may be clearly attributable to a State, and b
inconsistent with its international obligations, it is possible that ammwonm__u_rq_
follow. The State may be able to rely on some defence or excuse: in the Articles

{ulness” in Chapter V of Part One. Chapter V is essentially a catalogue or com
of rules that have been recognized by international law as justifying or .Gﬁw“
compliance by a State with its internatjonal ov:mwaobmq and it is not nx&cm:aﬂ.m :
be noted :._.mﬁ bo.:m of the n:nﬁaﬁmbnmw wﬂ“ﬁwﬁﬂiﬁ.ﬂﬁm@m%“w meﬂmﬂmw_mwm Tt I on with most legal systems, international law does not impose responsibility
conduct which violates a peremptory norm ’ : the non-performance of an obligation is due to circumstances entirely outside the
1 of the State. This defence obviously needs to be tightly circumscribed, and the
guage of Article 23(1) of the ILC Articles provides that force majeure is a defence only
reithe occurrence of an irresistible force or of an unforeseen event, beyond the control
tate, [makes] it materially impossible in the circumstances to perform the obliga-
 defence of force majeure is further circumscribed by the limitations in Article
hich provide that force majeure will not apply if either the situation ‘is due, either

sity to justify invading Belgium, for example.”

1. Consent .
Valid consent by a State to action by another State which would otherwise beinc

Article 26). This is consistent with the role .n,um consent in _.Enmgm:ow& Snmmoam.. el
ally: thus a State may consent to military action on s territory which (absent o oneor.in combination with other factors, to the conduct of the State invokingit’, or if, as
sent) would be unlawful under the United Nations Charter. More mundanely Stae :

oy sult of assessment of the situation, the State seeking to invoke force majeure assumed
may consent to foreign judicial inquiries or arrest of suspects on its tefritory.” Howep . et of the situation oceurring.

Y

Convention on Human Rights (ACHR) in relation Lo acceptance by State parties of the Jurisdict

o circumstances of distress and necesgity have much in common in that they both
Inter-American Court of Human Rights (see Article 62).

: : onduct which would otherwise be wrongful because of extreme circumstances.
7® See Loizidou v Turkey (Preliminary Objections), Judgment of 23 March 1995, Ser A, no 310, 20 EH| According to Article 24, distress oOperates to excuse conduct where the author of the act

and Merits, RID 1996-V1,23 EHRR Ew..mnnu_moﬁhﬁnﬁ?r&&%:?un:ae:.ﬁ«uwQﬂ.mnn.n_immusni Erma reasonable way...of mmdm:m the author’s Jife or the lives of othor persons
1993, Ser A, no 260-B (European Court of Human Rights). For cases dealing with similar issues befo

; o . Canada, decis 3 trusted to the author’s care’, By contrast, necessity operates to excuse conduct taken
human rights bodies, see eg the decision of the Buman _N_m_:m ﬂcEE:..m.m in Love anﬁ.. E_M_ , .
30July 1981, UN Doc A/36/40, p 166 under the individual petition provisions of the Optiona w_.cﬁ,w
ICCPR; and the judgments of the Inter-American Courl of Human Rightsin Blake v Q:n:.::&». Prel
Cbjections, Judgment of 2 July 1996, Ser C, no 27 (1996) and Blake v Q:nﬂnz‘_&a. Metits, Judgme
January 1998, Ser C, e 36 (1998), affirming the continuing QE.SQQ o_,_”c..nmn_ mszuamn.m:nnm. : = Z
™ Specific defences ar excuses may be recognized mcw particular obligations: eg, Article 17 of thedlsg) %
i rticie 55. .
QME::QM: e d“wn o omwﬂd_m_mwwMWMWMMMM&JHMM the Reichstag in 1914: sce Crawford, 2002, p175 On per se restrictions see Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, ICJ
76 MMPO&MMMM%MMWMQRE Britain v France) (1911) 11 RTAA 243, Reports 1996, p 226, paras 39, 52; on “abligations of tota] restraint’, sec ibid, para 30.

the careful consideration given by the ICJ 10 the scope and extent of the DRC’s consent to the
¢e.of Ugandan troops on its territory in Armed Activities on the Territory of the Congo (Democratic
of the Congo v Uganda), Judgment, IC] Reports 2005, P 168,

eg, Cusloms Régime between Germany and Austria, 1831, Advisory Opinion, PCIJ, Ser A/B, No
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it Eﬁgmm& acts, but are recognized as a valid means of self-hel

p as long as certain
§ are respected, 2

Countermeasures as described in the ILC Articles only cover

ispension of performance by a State of one or more of its obligations;

imminent peril’. Distress and necessity are to be distinguished from force E&.«ﬁ
violation of the obligation in question is theoretically avoidable, although m_umoH..,
pliance of the State witl: ils international obligations is not required; a Stafe s uoﬁ,.wm@_._zs

to sacrifice human life or to suffer inordinate damage to its interests in order tg
interpational obligations.

they are to be
tished {rom acts of retorsion which, since they are by definition not a breach of

igations of the State, cannot give rise to State responsibility and therefore require
ation. Certain obligations, such as that to refrain from the use of force, those of

mw.mwu character prohibiting the taking of reprisals, and these under other per-
plory norms may not be suspended by way of countermeasure.

...Tw
cluded if the State has in some way contributed to the situation which it is seeking to.nvo

quences of invoking a circumstance precluding wrongfulness

he fact that the wrongfulness of an act may be precluded by international law,
ot the end of the question. First, the wrongfulness of the act will only be precluded
the circumstance precluding wrongfulness continues to exist. For instance, if
2kes countermeasures in response to a breach by State B of obligations owed to
Ajdf-State B recommences performance of its obligations State A must terminate
termeasures; if it does not, it will incur responsibility for the period from which
3 ?ﬁoaaﬂammmﬁa was no longer justified (Article 27(a) ARSIWA,; and see Articles 52(3}
33 ARSIWA). Secondly, the preclusive effect may be relative rather than general:
Isis cbviously true of countermeasures, where conduct which is justified vis-a
ongdoing State will not or may not be justified erga omnes.

the State or States towards which the obligation exists, or of the international comm

o

S
been rejected on the grounds that the financial crisis and its potential consequen 1

not sufficiently serious to be regarded as imperilling an ‘essential interest’ and the

-vis

IV. THE CONTENT OF INTERNATIONAL
i RESPONSIBILITY
Although where either distress or a state of necessity is found to have been establi : :

w.oBEwmmmo: of an internationally wrongful act, certain secondary obligations
ey operation of law. These are codified in Part Two, Chapter I of the ILC Articles,
M%w dentifies two main categories, the obligations of cessation and reparation. The
aliemphasis on these involves an important insight. Issues of State responsibility are
) wob:‘”_.um.nwsma-_cc_a:m, concerned at oblaining compensation for things past. They
I st as much concerned with the restoration of the legal relationship which has
eenithreatened or impaired by the breach—ie with the assurance of continuing per-
Gemance for the future. This is particularly clear where the individual breach may not
esinLitself caused any great amount of harm but where the threat of repetition is a
legal insecurity. It can be seen in matiers,as diverse as the protection of embas-
“,.Eoﬂnnc.o: of the environment. In these and other contexts, the relevant rules
o protect ongeing relationships or siteations of continuing value. The analogy of
ie:bilateral contract, relatively readily terminated and replaceable by a contract with
is not a useful one even in the context of purely inter-State relations, and

bear the consequences of another State’s misfortune; the invoking State may ha )
compensation for any material loss caused to the State or States to which the oz_m&
breached was owed (Article 27(b}).8

5. Countermeasures

ource,of
: ,

80 See eg CMS Gas Transmission Company v Argentine Republic (ICSID Case No ARB/01/8), A Haig
12 May 2005; Enron Corporation and Ponderosa Assets LP v Argentine Republic (JCSID Case Za\.w,wﬁ ﬁh
Award of 22 May 2007; Sempra Energy International v Argentiste Republic (ICSID Case Ne >xm@mf

; someone else,
ARB/02/1}, Decision on Liability of 3 Octeber 2006, in which the Tribunal conciuded that a state of LROIICONE else

had existed for at least part of the period in question. The Award in CMS was the subject of an app

hie conditions required by the ARSIWA, in order for countermeasures 1o be lawful are: they must be
kentoinduce compliance with the obligations contained in Part Two of the Articles (reparation, cessa-
z?:n“n 49(1}} they must be as far as possible reversible {Articic 49(3)); they must be proporlionate
must have been a request to the State to fulfil its obligations, and notification of the

Tmeasures accempanied by an offer to negotiate (Article 52¢1)). For the recognition of
tomary see Gabiikovo-Nagymaros Project (Hungary/Slovakia), Judgment, 1C] Reports

o
e
81 Cf LGOE Energy Corp, LGGE Capital Corp, LG&E International Inc v Argentine Republiz(1GHl

Case No ARB/02/1), Decision on Liability of 3 October 2006, in which the Tribunal held that no com ik

existed.
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a fortiori where the fegal obligation exists for the protection of a wider range of;
synallagmatic) interests,

Thus the fact that the responsible State is under an obligation to make repara

SR . . . 4 -
: : : e & hereds no need for a specific mandate to an international court or tribunal to award
a breach does not mean that it can disregard its obligation for the future, effectiveljzhi it has jurisdiction as between the parties in the matter: a dispuie as to the
ing its way out of compliance; when an obligation is breached, jt does not disappearoii niterpretat nor application of a treaty coversa dispule as to the consequences of its breach
own accord. The obligation continues to bind the responsible State, and the State there : i

remains obliged to perform the obligation in question (Article 29). As a corollary;
case of a continuing wrongful act, the responsible State is under an obligation fo]
that act to an end (Article 30(a)). Indeed in certain circumstances it will be m@vawﬁ
for—and may be incumbent upon—the responsible State to offer appropriate assy
and guarantees of non-repetition of the act in question to the State to which the obligatis
is owed (Article 30(b)). &
The point was made by the International Court in the LaGrand case, whi
cerned the United States’ non-observance of obligations of consular notificatio
Article 36 of the Vienna Convention on Consular Relations. The particular occa

Germany’s complaint was the failure of notification concerning two death rowin eiillegal act and Hmaﬂmczmw the mzﬁm.son.g SEn:.SonE. n »ﬁ _wp.oww?ra.., H_Eﬁ Bs,ﬁnwm
who (notwithstanding their German nationality) had hardly any connectionzy hatacl had not E.wmn committed. Wn.ﬁzc:os n r.:&., o_.._H:_:m is :MH E.umwxv €, vmwn.ﬁ”mnm
Germany; but there was a wider concern as to United States’ compliance with it§.c; suni corresponding to the value which a restitution in kind would bear; the award, i

tinuing obligations of performance under the Consular Relations Convention, Indee
United States accepted this, and spelled out in detail the measures it had taken to
compliance for the future. In consequence the Court held:

o

yving principle is that reparation must wipe out the consequences of the
each wmuﬁsnw the parties as far as possible in the same position as they would have been
ach had not occurred. In order to achieve that, reparation may take several forms,

tial principle contained in the actual notion of an illegal act—a principle which
10 be established by international practice and in particular by the decisions of arbi-

eri ace of it—such are the principles which should serve to determine the amount of
compensation due for an act contrary to international law.®
t.mvmn .

that the commitmentexpressed by the United States to ensure implementation ofthe
measures adopted in performance of its obligations under Article 36, paragraph 1(

be regarded as meeting Germany’s request for a general assurance of non-repetition forms are substituted. This contrasts with the common law approach, under which money

But of course questions of reparation also arise, especially where actual harm or dg
hasoccurred, and under international law the responsible State is obliged to make fu
aration for the consequences of its breach, provided that these are not too remote o
ect. The linkage between breach and reparation is made clear, for example, in the St
of the International Court of Justice, which specifies among the legal disputes whic
be recognized as failing within the Court’s jurisdiction:

o rge—on the one hand, it is not infrequently found that specific restitation is not pos-
can only be made in an approximate form in international law, while courts in the

() the existence of any fact which, if established, would constitute a breach of anz: = waa,i,.auibm toss of life, loss of opportunity, or psychiatric harm), the process of quan-
international obligation;

S

. Stystems, the difficulty in quantifying intangible loss has never had as a consequence that
{d) the nature or extent of the reparation to be made for the breach of an internaé

obligation.

This link was spelled out by the Permanent Court in Lhe Factory at Chorzéw case, i
classic passage: ({

It is m.?..EQEo of international law that the breach of an engagement involves an’
gation to make reparation in an adequate form. Reparation therefore is the indis
able complement of a (ailure to apply a convention and there is no necessity for . s
be stated in the convention itself. Differences relating to reparations, which may bedugd

an.?c\ at Chorzow, Jurisdiction, Judgment No 8, 1927, PCIJ, Ser A, No S atp 21.
.m..nn_oc_ at Chorzow, Merits, Judgment No 13, 1928, PCIJ, Ser A, No 17 al p 47.

uch compensation should be commensurate to theinjury. Such damages are very real, and the mere fact

8 LaGrand (Germany v United States of America), Merits, judgment, ICJ Reports 2001, P 466, para’l 245553 hat lhey are diflicull to measure or estimate by money standards makes them none the less real and affords

see also Lhe dispositif, para 128(6).
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may be compensable. Compensation may be supplemented by interest (incl I3 national:Criminal Tribunal for the former Yugoslavia, and to co-operate fully with
is justified, compound interest); after some prevarication, the ILC decided fojfr :

issue of interest in a separate article (ARSIWA, Article 38; Commentary, Cra @..
pp 235-239). .
Although international tribunals have gradually been moving towards
tstic appreciation of issues of compensation (Gray, 1987, pp 77-95; Crawfor
pp 2i8~230)—and of remedies more generally—it remains the case that map
national disputes have 2 distinctly symbolic element. The claimant (wheth fu.:m
some other entity) may seek vindication more than compensation, and this is Techgn
in the international Jaw of reparation by way of the somewhat protean remedy.ofisa
faction’. According (o Article 37(2) of the ILC Articles, satisfaction ‘may consit i
acknowledgement of the breach, an expression of regret, an apology or another
ate modality’. In many cases before international courts and tribunals, an authg
finding of the breach will be held to be sufficient satisfaction: this was the case jnfe
Albania’s claim that the United Kingdom had violated jts sovereignty by condicting
tain mine-sweeping operations in its territorial waters in the Corfu Channel'zas

of a breach, for practical purposes that responsibility has to be invoked by
ay be involted by the injured State or other party, or possibly by some third
wcerned with the ‘public order’ consequences of the breach. Part Three of the ILC

s with this important issue but in a non-exclusive way. In particular, while it

FRY of the obligation and the massacre,® it held that a declaration constitute
appropriate just satisfaction’.® :
On the other hand, in a situation in which the breach is a continuing onej
ation of breach and that the responsible State is under a duty to put an end to it
on some of the characteristics of an injunction, albeit that there are few mec] ‘Pu”_
ensure enforcement or compliance. Thus in Avena, the IC] held that the United St £
breached its obligations under the Vienna Convention on Consular Relations
to a number of Mexican nationals who had been convicted and sentenced to
failing to inform them of their right to have the consular authorities notifie
made declarations as 1o the specific violations of the Vienna Convention,”® I
held that appropriate reparation consisted in a declaration that the United Statesga
provide, by means of its own choosing, review and reconsideration of the: convig
sentences of the Mexican nationalg’ ¥ Similarly, in Bosnian Genocide, the Courtcongli
that there had been a failure to comply with the obligation to punish genocide: [T w and precise terms the concept of the ‘injured State’, drawing in particular
in that regard made a declaration not only of the fact of the breach, but also ordereds
Serbia ‘should immediately take effective steps to ensure full compliance’ withigs
gation lo punish, and “to transfer individuals accused of genocide {...] for.tral

ndif not individually injured, to what extent might it demand remedies for the
ith the inferential consequence of countermeasures if such remedies are not

pousiinznitional -systems to contract and tort (or delict), but also obligations intended
Prolectivital human interests of a generic kind (peace and security, the environment,

¥ Corfu Channel, Merits, Judgment, IC} Reports 1949, p 4 al p 25 and pp 35-36.

#8 Application of the Convention on the Prevention and Punistment of the Crime of Genoci
Herzegovina v Serbia and Montenegro), Merits, Judgment, 26 February 2007 {nyr), paras 460

89 Tbid, paras 463 and 473{5) and (9).

%0 Avena and Other Mexican Nafionals (Mexico v United Stafes of America), IC) Repois.
paras 153(4)-(8). )

1 Tbid, para 153(9).

rhig and Montenegro), Merits, Judgment, 26 February 2007 (nyr), para 493(8).

0(2) provides as follows:
| breach of a multilateral treaty by one of the partics entitles:

rto terminate it either:
n the relations between themselves and the defaulting State; or
as between all the partics;
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in particular with respect to obligations owed to the international noEEcanm j
giving effect to the Court’s dictum in the Barcelona Traction case, setout below, Thsfy
calegory covers the breach of an obligation owed 1o a State individually. Also
‘injured States’ are those which are particularly affected by the breach of a mul
obligation, cither because they are ‘specially affected’ or because the obligatior

in character, so that a breach affects the enjoyment of the rights or the performanc
obligations of all the States concerned. The contrast js with the ‘other States™entitls
invoke responsibility, which are specified in Article 48(1):

no.individual State injured in the sense of Articie 42. Examples of such obliga-
“\Wwﬁ human rights norms and certain environmental protection norms; the benefi-
.»ﬁwm@ommcmr obligations are either individuals in the case of the former, or the group of
Hlesasa whole in the case of the latter.?

ation and assurances and guarantees of non-repetition, as wetl as perform-

,,.x.mn.. «m Emmmaoao?m@mn»mc:o:U%m:o?:rﬁ.:ﬁw_..mﬂm::.sn&o::nvo:mmnmmamm
afthe obligation breached (Article 48{2)). :

.wmn:?wnm.dm the ILC Articles goes on to consider a number of related questions, for
ample Ewnoﬁnazgnmm of invocation of responsibility by or against several States, cir-
M@WWF s, such as waiver or delay where a State may be considered to have fost the right
6 iwoke responsibility, as well as that ultimate form of invocation, the taking of coun-

Any State other than an injured State is entitled to invoke the re

sponsibility, of ang
State...if:

(@) the obligation breached is owed to a group of States including that State,

and jg
established for the protection of a collective interest of the group; or .

(b) the obligation breached is owed to the international community as a whol

Article 48(1)(b} reflects the distinction drawn by the International Court in'B
Traction between “bilaterizable’ obligations and obligations owed to the internatio
munity as a whole (sometimes called obligations ‘erga omnes’). In the case of the

By their very nature [they] are the concern of all States. In view of the importange:o

¥
ey
rights involved, all States can be held to have legal interest in their protection

" _.“ilrm«.m. seen, there has traditionally been a tendency to view international respon-
The Court in 1970 gave a number of exarples of such obli gations, including the .

ition of acts of aggression and genocide and ‘the principles and rules concerning the
rights of the human person, including protection from slavery and discriminatig
Since then, the Court has also recognized the right of self-determination as falling}

the category,” as well as those obligations of international humanitarian _mi.@aﬁ

had previously descrilved as “intransgressible principles of international customary int %H.nm
national law’.? .

At field of intergovernmental relations. But international law now contains a range
les.which cannot be broken down into bundles of bilateral relations between States

i wwm?ﬂm or for the international system as a whole, and, in the second place, as quint-
essentially an inter-State issue, separated from questions of the relations between States
,t#, ndividuals or corporations, or from the rather unaccountable world of international

Article 48(1)(a) tackles the problem of obligations owed to a group of States m,um.
lished for the protection of a collective interest, where in the case of a breach t

SU]

s2digms,was the greatest challenge facing the [LC, and constitutes one of the more fascinat-

(b} 2 party specially affected by the breach to invoke it as a ground for suspending the operation ofih
treaty in whole or in part in the relations between itself and the defaulting State;

(¢} any party other than the defaulting State to invake the breach as 2
ation of the treaty in whole or in part with respect to itself il the treaty is of such a characier %

2 material breach of its provisions by one party radically changes the position of every par
respect to the further performance of its obligations under the treaty. ,

ground for mc%n:&sm‘_%.n 0]

%1 Barcelona Traction, Light and Power Company, Limited, Second Phase,

Judgment, IC] Reporls 1970
p 3, para 33,
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-5 1bid, para 34, For reaflirmation of the ¢rga omnes nature of the probibition of genocide, nationale (Paris: Pedone}.

see Applicatioy
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(Democratic Republic of the Congo v Rwanda), Provisional Measures, Order of 10 July 2002, I Reporis
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2004, p 136, para 155.
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. Sec also Lg%

e

238 This does not cxclude the possibility that one or more Stales may be injured in the sense of ARSIWA,
tiicke 42 by z breach of an environmental protection norm. In addition, Article 48 secks to articulate the




