Chapter 1 -- The Lotus

The Case of The S.S. Lotus

(France v. Turkey)

Permanent Court of International Justice, 1927
1927 P.C.1.J. (ser.A) No. 9

The Court, delivers the following Judgment: * * * By a special agreement signed at Geneva on October
12th, 1926, between the Governments of the French and Turkish Republics and filed with the Registry
of the Court, in accordance with Article 40 of the Statute and Article 35 of the Rules of Court, on
January 4th, 1927, by the diplomatic representatives at The Hague of the aforesaid Governments, the
latter have submitted to the Permanent Court of International Justice the question of jurisdiction which
has arisen between them following upon the collision which occurred on August 2nd, 1926, between the
steamships Boz-Kourt and Lotus. According to the special agreement, the Court has to decide the
following questions:

"(1) Has Turkey, contrary to Article 15 of the Convention of Lausanne of July 24th, 1923, respecting
conditions of residence and business and jurisdiction, acted in conflict with the principles of
international law -- and if so, what principles -- by instituting, following the collision which occurred on
August 2nd, 1926, on the high seas between the French steamer Lotus and the Turkish steamer Boz-
Kourt and upon the arrival of the French steamer at Constantinople -- as well as against the captain of
the Turkish steamship -- joint criminal proceedings in pursuance of Turkish law against M. Demons,
officer of the watch on board the Lotus at the time of the collision, in consequence of the loss of the
Boz-Kourt having involved the death of eight Turkish sailors and passengers? "(2) Should the reply be
in the affirmative, what pecuniary reparation is due to M. Demons, provided, according to the principles
of international law, reparation should be made in similar cases?" * * * On August 2nd, 1926, just
before midnight, a collision occurred between the French mail steamer Lotus, proceeding to
Constantinople, and the Turkish collier Boz-Kourt, between five and six nautical miles to the north of
Cape Sigri (Mitylene). The Boz-Kourt, which was cut in two, sank, and eight Turkish nationals who
were on board perished. After having done everything possible to succour the shipwrecked persons, of
whom ten were able to be saved, the Lotus continued on its course to Constantinople, where it arrived
on August 3rd. At the time of the collision, the officer of the watch on board the Lotus was Monsieur
Demons, a French citizen, lieutenant in the merchant service and first officer of the ship, whilst the
movements of the Boz-Kourt were directed by its captain, Hassan Bey, who was one of those saved
from the wreck. As early as August 3rd the Turkish police proceeded to hold an enquiry into the
collision on board the Lotus; and on the following day, August 4th, the captain of the Lotus handed in
his master's report at the French Consulate-General, transmitting a copy to the harbour master. On
August 5th, Lieutenant Demons was requested by the Turkish authorities to go ashore to give evidence.
The examination, the length of which incidentally resulted in delaying the departure of the Lotus, led to
the placing under arrest of Lieutenant Demons -- without previous notice being given to the French
Consul-General -- and Hassan Bey, amongst others. This arrest, which has been characterized by the
Turkish Agent as arrest pending trial (arrestation preventive), was effected in order to ensure that the
criminal prosecution instituted against the two officers, on a charge of manslaughter, by the Public
Prosecutor of Stamboul, on the complaint of the families of the victims of the collision, should follow its
normal course. The case was first heard by the Criminal Court of Stamboul on August 28th. On that
occasion, Lieutenant Demons submitted that the Turkish Courts had no jurisdiction; the Court, however,
overruled his objection. When the proceedings were resumed on September 11th, Lieutenant Demons



demanded his release on bail: this request was complied with on September 13th, the bail being fixed at
6,000 Turkish pounds. On September 15th, the Criminal Court delivered its judgment, the terms of
which have not been communicated to the Court by the Parties. It is, however, common ground, that it
sentenced Lieutenant Demons to eighty days' imprisonment and a fine of twenty-two pounds, Hassan
Bey being sentenced to a slightly more severe penalty. * * * Before approaching the consideration of the
principles of international law contrary to which Turkey is alleged to have acted -- thereby infringing the
terms of Article 15 of the Convention of Lausanne of July 24th, 1923, respecting conditions of residence
and business and jurisdiction --, it is necessary to define, in the light of the written and oral proceedings,
the position resulting from the special agreement. For, the Court having obtained cognizance of the
present case by notification of a special agreement concluded between the Parties in the case, it is rather
to the terms of this agreement than to the submissions of the Parties that the Court must have recourse in
establishing the precise points which it has to decide. In this respect the following observations should
be made: 1. -- The collision which occurred on August 2nd, 1926, between the S.S. Lotus, flying the
French flag, and the S.S. Boz-Kourt, flying the Turkish flag, took place on the high seas: the territorial
jurisdiction of any State other than France and Turkey therefore does not enter into account. 2. -- The
violation, if any, of the principles of international law would have consisted in the taking of criminal
proceedings against Lieutenant Demons. It is not therefore a question relating to any particular step in
these proceedings -- such as his being put to trial, his arrest, his detention pending trial or the judgment
given by the Criminal Court of Stamboul -- but of the very fact of the Turkish Courts exercising
criminal jurisdiction. 3. -- The prosecution was instituted because the loss of the Boz-Kourt involved the
death of eight Turkish sailors and passengers. It is clear, in the first place, that this result of the collision
constitutes a factor essential for the institution of the criminal proceedings in question; secondly, it
follows from the statements of the two Parties that no criminal intention has been imputed to either of
the officers responsible for navigating the two vessels; it is therefore a case of prosecution for
involuntary manslaughter. The French Government maintains that breaches of navigation regulations
fall exclusively within the jurisdiction of the State under whose flag the vessel sails; but it does not
argue that a collision between two vessels cannot also bring into operation the sanctions which apply to
criminal law in cases of manslaughter. The precedents cited by it and relating to collision cases all
assume the possibility of criminal proceedings with a view to the infliction of such sanctions, the dispute
being confined to the question of jurisdiction -- concurrent or exclusive -- which another State might
claim in this respect. As has already been observed, the Court has not to consider the lawfulness of the
prosecution under Turkish law; questions of criminal law relating to the justification of the prosecution
and consequently to the existence of a nexus causalis between the actions of Lieutenant Demons and the
loss of eight Turkish nationals are not relevant to the issue so far as the Court is concerned. * * * 5, --
The prosecution was instituted in pursuance of Turkish legislation. The special agreement does not
indicate what clause or clauses of that legislation apply. No document has been submitted to the Court
indicating on what article of the Turkish Penal Code the prosecution was based; the French Government
however declares that the Criminal Court claimed jurisdiction under Article 6 of the Turkish Penal
Code, and far from denying this statement, Turkey, in the submissions of her Counter-Case, contends
that that article is in conformity with the principles of international law. It does not appear from the
proceedings whether the prosecution was instituted solely on the basis of that article. Article 6 of the
Turkish Penal Code, Law No. 765 of March 1st, 1926 (Official Gazette No. 320 of March 13th, 1926),
runs as follows:

[Translation] "Any foreigner who, apart from the cases contemplated by Article 4, commits an offence
abroad to the prejudice of Turkey or of a Turkish subject, for which offence Turkish law prescribes a
penalty involving loss of freedom for a minimum period of not less than one year, shall be punished in
accordance with the Turkish Penal Code provided that he is arrested in Turkey. The penalty shall
however be reduced by one third and instead of the death penalty, twenty years of penal servitude shall
be awarded. "Nevertheless, in such cases, the prosecution will only be instituted at the request of the
Minister of Justice or on the complaint of the injured Party. "If the offence committed injures another



foreigner, the guilty person shall be punished at the request of the Minister of Justice, in accordance with
the provisions set out in the first paragraph of this article, provided however that: (1) the article in
question is one for which Turkish law prescribes a penalty involving loss of freedom for a minimum
period of three years; "(2) there is no extradition treaty or that extradition has not been accepted either
by the government of the locality where the guilty person has committed the offence or by the
government of his own country.”

Even if the Court must hold that the Turkish authorities had seen fit to base the prosecution of
Lieutenant Demons upon the above-mentioned Article 6, the question submitted to the Court is not
whether that article is compatible with the principles of international law; it is more general. The Court
is asked to state whether or not the principles of international law prevent Turkey from instituting
criminal proceedings against Lieutenant Demons under Turkish law. Neither the conformity of Article 6
in itself with the principles of international law nor the application of that article by the Turkish
authorities constitutes the point at issue; it is the very fact of the institution of proceedings which is held
by France to be contrary to those principles. Thus the French Government at once protested against his
arrest, quite independently of the question as to what clause of her legislation was relied upon by Turkey
to justify it. The arguments put forward by the French Government in the course of the proceedings and
based on the principles which, in its contention, should govern navigation on the high seas, show that it
would dispute Turkey's jurisdiction to prosecute Lieutenant Demons, even if that prosecution were
based on a clause of the Turkish Penal Code other than Article 6, assuming for instance that the offence
in question should be regarded, by reason of its consequences, to have been actually committed on
Turkish territory. Having determined the position resulting from the terms of the special agreement, the
Court must now ascertain which were the principles of international law that the prosecution of
Lieutenant Demons could conceivably be said to contravene. It is Article 15 of the Convention of
Lausanne of July 24th, 1923, respecting conditions of residence and business and jurisdiction, which
refers the Contracting Parties to the principles of international law as regards the delimitation of their
respective jurisdiction. This clause is as follows:

"Subject to the provisions of Article 16, all questions of jurisdiction shall, as between Turkey and the
other contracting Powers, be decided in accordance with the principles of international law."

*** The Court, having to consider whether there are any rules of international law which may have
been violated by the prosecution in pursuance of Turkish law of Lieutenant Demons, is confronted in the
first place by a question of principle which, in the written and oral arguments of the two Parties, has
proved to be a fundamental one. The French Government contends that the Turkish Courts, in order to
have jurisdiction, should be able to point to some title to jurisdiction recognized by international law in
favour of Turkey. On the other hand, the Turkish Government takes the view that Article 15 allows
Turkey jurisdiction whenever such jurisdiction does not come into conflict with a principle of
international law. The latter view seems to be in conformity with the special agreement itself, No. 1 of
which asks the Court to say whether Turkey has acted contrary to the principles of international law and,
if so, what principles. According to the special agreement, therefore, it is not a question of stating
principles which would permit Turkey to take criminal proceedings, but of formulating the principles, if
any, which might have been violated by such proceedings. This way of stating the question is also
dictated by the very nature and existing conditions of international law. International law governs
relations between independent States. The rules of law binding upon States therefore emanate from their
own free will as expressed in conventions or by usages generally accepted as expressing principles of
law and established in order to regulate the relations between these co-existing independent
communities or with a view to the achievement of common aims. Restrictions upon the independence of
States cannot therefore be presumed. Now the first and foremost restriction imposed by international law
upon a State is that -- failing the existence of a permissive rule to the contrary -- it may not exercise its
power in any form in the territory of another State. In this sense jurisdiction is certainly territorial; it



cannot be exercised by a State outside its territory except by virtue of a permissive rule derived from
international custom or from a convention. It does not, however, follow that international law prohibits a
State from exercising jurisdiction in its own territory, in respect of any case which relates to acts which
have taken place abroad, and in which it cannot rely on some permissive rule of international law. Such
a view would only be tenable if international law contained a general prohibition to States to extend the
application of their laws and the jurisdiction of their courts to persons, property and acts outside their
territory, and if, as an exception to this general prohibition, it allowed States to do so in certain specific
cases. But this is certainly not the case under international law as it stands at present. Far from laying
down a general prohibition to the effect that States may not extend the application of their laws and the
jurisdiction of their courts to persons, property and acts outside their territory, it leaves them in this
respect a wide measure of discretion which is only limited in certain cases by prohibitive rules; as
regards other cases, every State remains free to adopt the principles which it regards as best and most
suitable. This discretion left to States by international law explains the great variety of rules which they
have been able to adopt without objections or complaints on the part of other States; it is in order to
remedy the difficulties resulting from such variety that efforts have been made for many years past, both
in Europe and America, to prepare conventions the effect of which would be precisely to limit the
discretion at present left to States in this respect by international law, thus making good the existing
lacunae in respect of jurisdiction or removing the conflicting jurisdictions arising from the diversity of
the principles adopted by the various States. In these circumstances, all that can be required of a State is
that it should not overstep the limits which international law places upon its jurisdiction; within these
limits, its title to exercise jurisdiction rests in its sovereignty. It follows from the foregoing that the
contention of the French Government to the effect that Turkey must in each case be able to cite a rule of
international law authorizing her to exercise jurisdiction, is opposed to the generally accepted
international law to which Article 15 of the Convention of Lausanne refers. Having regard to the terms
of Article 15 and to the construction which the Court has just placed upon it, this contention would
apply in regard to civil as well as to criminal cases, and would be applicable on conditions of absolute
reciprocity as between Turkey and the other contracting Parties; in practice, it would therefore in many
cases result in paralyzing the action of the courts, owing to the impossibility of citing a universally
accepted rule on which to support the exercise of their jurisdiction. Nevertheless, it has to be seen
whether the foregoing considerations really apply as regards criminal jurisdiction, or whether this
jurisdiction is governed by a different principle: this might be the outcome of the close connection
which for a long time existed between the conception of supreme criminal jurisdiction and that of a
State, and also by the especial importance of criminal jurisdiction from the point of view of the
individual. Though it is true that in all systems of law the principle of the territorial character of criminal
law is fundamental, it is equally true that all or nearly all these systems of law extend their action to
offences committed outside the territory of the State which adopts them, and they do so in ways which
vary from State to State. The territoriality of criminal law, therefore, is not an absolute principle of
international law and by no means coincides with territorial sovereignty. * * * The Court therefore must,
in any event, ascertain whether or not there exists a rule of international law limiting the freedom of
States to extend the criminal jurisdiction of their courts to a situation uniting the circumstances of the
present case. As has already been observed, the characteristic features of the situation of fact are as
follows: there has been a collision on the high seas between two vessels flying different flags, on one of
which was one of the persons alleged to be guilty of the offence, whilst the victims were on board the
other. * * * It is certainly true that -- apart from certain special cases which are defined by international
law -- vessels on the high seas are subject to no authority except that of the State whose flag they fly. In
virtue of the principle of the freedom of the seas, that is to say, the absence of any territorial sovereignty
upon the high seas, no State may exercise any kind of jurisdiction over foreign vessels upon them. Thus,
if a war vessel, happening to be at the spot where a collision occurs between a vessel flying its flag and a
foreign vessel, were to send on board the latter an officer to make investigations or to take evidence,
such an act, would undoubtedly be contrary to international law. But it by no means follows that a State
can never in its own territory exercise jurisdiction over acts which have occurred on board a foreign ship



on the high seas. A corollary of the principle of the freedom of the seas is that a ship on the high seas is
assimilated to the territory of the State the flag of which it flies, for, just as in its own territory, that State
exercises its authority upon it, and no other State may do so. All that can be said is that by virtue of the
principle of the freedom of the seas, a ship is placed in the same position as national territory; but there
is nothing to support the claim according to which the rights of the State under whose flag the vessel
sails may go farther than the rights which it exercises within its territory properly so called. It follows
that what occurs on board a vessel on the high seas must be regarded as if it occurred on the territory of
the State whose flag the ship flies. If, therefore, a guilty act committed on the high seas produces its
effects on a vessel flying another flag or in foreign territory, the same principles must be applied as if the
territories of two different States were concerned, and the conclusion must therefore be drawn that there
is no rule of international law prohibiting the State to which the ship on which the effects of the offence
have taken place belongs, from regarding the offence as having been committed in its territory and
prosecuting, accordingly, the delinquent. This conclusion could only be overcome if it were shown that
there was a rule of customary international law which, going further than the principle stated above,
established the exclusive jurisdiction of the State whose flag was flown. The French Government has
endeavoured to prove the existence of such a rule, having recourse for this purpose to the teachings of
publicists, to decisions of municipal and international tribunals, and especially to conventions which,
whilst creating exceptions to the principle of the freedom of the seas by permitting the war and police
vessels of a State to exercise a more or less extensive control over the merchant vessels of another State,
reserve jurisdiction to the courts of the country whose flag is flown by the vessel proceeded against. In
the Court's opinion, the existence of such a rule has not been conclusively proved. In the first place, as
regards teachings of publicists, and apart from the question as to what their value may be from the point
of view of establishing the existence of a rule of customary law, it is no doubt true that all or nearly all
writers teach that ships on the high seas are subject exclusively to the jurisdiction of the State whose flag
they fly. But the important point is the significance attached by them to this principle; now it does not
appear that in general, writers bestow upon this principle a scope differing from or wider than that
explained above and which is equivalent to saying that the jurisdiction of a State over vessels on the
high seas is the same in extent as its jurisdiction in its own territory. On the other hand, there is no lack
of writers who, upon a close study of the special question whether a State can prosecute for offences
committed on board a foreign ship on the high seas, definitely come to the conclusion that such offences
must be regarded as if they had been committed in the territory of the State whose flag the ship flies, and
that consequently the general rules of each legal system in regard to offences committed abroad are
applicable. In regard to precedents, it should first be observed that, leaving aside the collision cases
which will be alluded to later, none of them relates to offences affecting two ships flying the flags of two
different countries, and that consequently they are not of much importance in the case before the Court.
** * |t only remains to examine the third argument advanced by the French Government and to
ascertain whether a rule specially applying to collision cases has grown up, according to which criminal
proceedings regarding such cases come exclusively within the jurisdiction of the State whose flag is
flown. In this connection, the Agent for the French Government has drawn the Court's attention to the
fact that questions of jurisdiction in collision cases, which frequently arise before civil courts, are but
rarely encountered in the practice of criminal courts. He deduces from this that, in practice, prosecutions
only occur before the courts of the State whose flag is flown and that that circumstance is proof of a tacit
consent on the part of States and, consequently, shows what positive international law is in collision
cases. In the Court's opinion, this conclusion is not warranted. Even if the rarity of the judicial decisions
to be found among the reported cases were sufficient to prove in point of fact the circumstance alleged
by the Agent for the French Government, it would merely show that States had often, in practice,
abstained from instituting criminal proceedings, and not that they recognized themselves as being
obliged to do so; for only if such abstention were based on their being conscious of having a duty to
abstain would it be possible to speak of an international custom. The alleged fact does allow one to infer
that States have been conscious of having such a duty; on the other hand, as will presently be seen, there
are other circumstances calculated to show that the contrary is true. So far as the Court is aware there are



no decisions of international tribunals in this matter; but some decisions of municipal courts have been
cited. Without pausing to consider the value to be attributed to the judgments of municipal courts in
connection with the establishment of the existence of a rule of international law, it will suffice to
observe that the decisions quoted sometimes support one view and sometimes the other. * * * The
conclusion at which the Court has therefore arrived is that there is no rule of international law in regard
to collision cases to the effect that criminal proceedings are exclusively within the jurisdiction of the
State whose flag is flown. * * * Having thus answered the first question submitted by the special
agreement in the negative, the Court need not consider the second question, regarding the pecuniary
reparation which might have been due to Lieutenant Demons. FOR THESE REASONS, The Court,
having heard both Parties, gives, by the President's casting vote -- the votes being equally divided --,
judgment to the effect (1) that, following the collision which occurred on August 2nd, 1926, on the high
seas between the French steamship Lotus and the Turkish steamship Boz-Kourt, and upon the arrival of
the French ship at Stamboul, and in consequence of the loss of the Boz-Kourt having involved the death
of eight Turkish nationals, Turkey, by instituting criminal proceedings in pursuance of Turkish law
against Lieutenant Demons, officer of the watch on board the Lotus at the time of the collision, has not
acted in conflict with the principles of international law, contrary to Article 15 of the Convention of
Lausanne of July 24th, 1923, respecting conditions of residence and business and jurisdiction; (2) that,
consequently, there is no occasion to give judgment on the question of the pecuniary reparation which
might have been due to Lieutenant Demons if Turkey, by prosecuting him as above stated, had acted in a
manner contrary to the principles of international law. * * *
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