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Petitioner Salim Ahmed Hamdan, a Yemeni national, is in custody at an
American prison in Guantanamo Bay, Cuba. In November 2001, during hostili-
ties between the United States and the Taliban (which then governed Afghani-
stan), Hamdan was captured by militia forces and turned over to the U. S. mili-
tary. In June 2002, he was transported to Guantanamo Bay. Over a year later,
the President deemed him eligible for trial by military commission for then-
unspecified crimes. After another year had passed, Hamdan was charged with
one count of conspiracy “to commit ... offenses triable by military commission.”
App. to Pet. for Cert. 65a.

Hamdan filed petitions for writs of habeas corpus and mandamus to chal-
lenge the Executive Branch’s intended means of prosecuting this charge. He
concedes that a court-martial constituted in accordance with the Uniform Code
of Military Justice (UCMJ), 10 U. S. C. 8801 et seq. (2000 ed. and Supp. llI),
would have authority to try him. His objection is that the military commission
the President has convened lacks such authority, for two principal reasons:
First, neither congressional Act nor the common law of war supports trial by
this commission for the crime of conspiracy—an offense that, Hamdan says, is
not a violation of the law of war. Second, Hamdan contends, the procedures
that the President has adopted to try him violate the most basic tenets of mili-
tary and international law, including the principle that a defendant must be
permitted to see and hear the evidence against him.

The District Court granted Hamdan’s request for a writ of habeas corpus.
344 F. Supp. 2d 152 (DC 2004). The Court of Appeals for the District of Colum-
bia Circuit reversed. 415 F. 3d 33 (2005). Recognizing, as we did over a half-
century ago, that trial by military commission is an extraordinary measure rais-
ing important questions about the balance of powers in our constitutional
structure, Ex parte Quirin, 317 U. S. 1, 19 (1942) , we granted certiorari. 546
U.S.___ (2005).

For the reasons that follow, we conclude that the military commission con-
vened to try Hamdan lacks power to proceed because its structure and proce-
dures violate both the UCMJ and the Geneva Conventions. Four of us also con-
clude, see Part V, infra, that the offense with which Hamdan has been charged
is not an “offens[e] that by ... the law of war may be tried by military commis-
sions.” 10 U. S. C. §821.



On September 11, 2001, agents of the al Qaeda terrorist organization hi-
jacked commercial airplanes and attacked the World Trade Center in New York
City and the national headquarters of the Department of Defense in Arlington,
Virginia. Americans will never forget the devastation wrought by these acts.
Nearly 3,000 civilians were killed.

Congress responded by adopting a Joint Resolution authorizing the President
to “use all necessary and appropriate force against those nations, organiza-
tions, or persons he determines planned, authorized, committed, or aided the
terrorist attacks ... in order to prevent any future acts of international terror-
ism against the United States by such nations, organizations or persons.” Au-
thorization for Use of Military Force (AUMF), 115 Stat. 224, note following 50
U. S. C. §1541 (2000 ed., Supp. Ill). Acting pursuant to the AUMF, and having
determined that the Taliban regime had supported al Qaeda, the President or-
dered the Armed Forces of the United States to invade Afghanistan. In the en-
suing hostilities, hundreds of individuals, Hamdan among them, were captured
and eventually detained at Guantanamo Bay.
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After this formal charge was filed, the United States District Court for the
Western District of Washington transferred Hamdan’s habeas and mandamus
petitions to the United States District Court for the District of Columbia.
Meanwhile, a Combatant Status Review Tribunal (CSRT) convened pursuant to a
military order issued on July 7, 2004, decided that Hamdan’s continued deten-
tion at Guantanamo Bay was warranted because he was an “enemy combat-
ant.”! Separately, proceedings before the military commission commenced.

On November 8, 2004, however, the District Court granted Hamdan’s peti-
tion for habeas corpus and stayed the commission’s proceedings. It concluded
that the President’s authority to establish military commissions extends only to
“offenders or offenses triable by military [commission] under the law of war,”
344 F. Supp. 2d, at 158; that the law of war includes the Geneva Convention
(1) Relative to the Treatment of Prisoners of War, Aug. 12, 1949, [1955] 6 U.
S. T.3316, T. I. A. S. No. 3364 (Third Geneva Convention); that Hamdan is en-
titled to the full protections of the Third Geneva Convention until adjudged, in
compliance with that treaty, not to be a prisoner of war; and that, whether or
not Hamdan is properly classified as a prisoner of war, the military commission
convened to try him was established in violation of both the UCMJ and Common
Article 3 of the Third Geneva Convention because it had the power to convict
based on evidence the accused would never see or hear. 344 F. Supp. 2d, at
158-172.

The Court of Appeals for the District of Columbia Circuit reversed. Like the
District Court, the Court of Appeals declined the Government’s invitation to
abstain from considering Hamdan’s challenge. Cf. Schlesinger v. Councilman,
420 U. S. 738 (1975) . On the merits, the panel rejected the District Court’s
further conclusion that Hamdan was entitled to relief under the Third Geneva
Convention. All three judges agreed that the Geneva Conventions were not
“judicially enforceable,” 415 F. 3d, at 38, and two thought that the Conven-
tions did not in any event apply to Hamdan, id., at 40-42; but see id., at 44
(Williams, J., concurring). In other portions of its opinion, the court concluded
that our decision in Quirin foreclosed any separation-of-powers objection to
the military commission’s jurisdiction, and held that Hamdan’s trial before the
contemplated commission would violate neither the UCMJ nor U. S. Armed



Forces regulations intended to implement the Geneva Conventions. 415 F. 3d,
at 38, 42-43.

On November 7, 2005, we granted certiorari to decide whether the military
commission convened to try Hamdan has authority to do so, and whether Ham-
dan may rely on the Geneva Conventions in these proceedings.
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The military commission, a tribunal neither mentioned in the Constitution
nor created by statute, was born of military necessity. See W. Winthrop, Mili-
tary Law and Precedents 831 (rev. 2d ed. 1920) (hereinafter Winthrop). Though
foreshadowed in some respects by earlier tribunals like the Board of General
Officers that General Washington convened to try British Major John André for
spying during the Revolutionary War, the commission “as such” was inaugu-
rated in 1847. Id., at 832; G. Davis, A Treatise on the Military Law of the
United States 308 (2d ed. 1909) (hereinafter Davis). As commander of occupied
Mexican territory, and having available to him no other tribunal, General
Winfield Scott that year ordered the establishment of both “ “military commis-
sions’ ™ to try ordinary crimes committed in the occupied territory and a
“council of war” to try offenses against the law of war. Winthrop 832 (empha-
ses in original).

When the exigencies of war next gave rise to a need for use of military
commissions, during the Civil War, the dual system favored by General Scott
was not adopted. Instead, a single tribunal often took jurisdiction over ordinary
crimes, war crimes, and breaches of military orders alike. As further discussed
below, each aspect of that seemingly broad jurisdiction was in fact supported
by a separate military exigency. Generally, though, the need for military com-
missions during this period—as during the Mexican War—was driven largely by
the then very limited jurisdiction of courts-martial: “The occasion for the mili-
tary commission arises principally from the fact that the jurisdiction of the
court-martial proper, in our law, is restricted by statute almost exclusively to
members of the military force and to certain specific offences defined in a
written code.” Id., at 831 (emphasis in original).

Exigency alone, of course, will not justify the establishment and use of penal
tribunals not contemplated by Article I, 88 and Article lll, §1 of the Constitution
unless some other part of that document authorizes a response to the felt
need. See Ex parte Milligan, 4Wall. 2, 121 (1866) (“Certainly no part of the ju-
dicial power of the country was conferred on [military commissions]”); Ex
parte Vallandigham, 1Wall. 243, 251 (1864); see also Quirin, 317 U. S., at 25
(“Congress and the President, like the courts, possess no power not derived
from the Constitution™). And that authority, if it exists, can derive only from
the powers granted jointly to the President and Congress in time of war. See
id., at 26-29; In re Yamashita, 327 U. S. 1, 11 (1946) .

The Constitution makes the President the “Commander in Chief” of the
Armed Forces, Art. Il, 82, cl. 1, but vests in Congress the powers to “declare
War ... and make Rules concerning Captures on Land and Water,” Art. I, 88, cl.
11, to “raise and support Armies,” id., cl. 12, to “define and punish ... Offences
against the Law of Nations,” id., cl. 10, and “To make Rules for the Govern-
ment and Regulation of the land and naval Forces,” id., cl. 14. The interplay



between these powers was described by Chief Justice Chase in the seminal
case of Ex parte Milligan:

“The power to make the necessary laws is in Congress; the power to execute in
the President. Both powers imply many subordinate and auxiliary powers. Each
includes all authorities essential to its due exercise. But neither can the Presi-
dent, in war more than in peace, intrude upon the proper authority of Con-
gress, nor Congress upon the proper authority of the President... . Congress
cannot direct the conduct of campaigns, nor can the President, or any com-
mander under him, without the sanction of Congress, institute tribunals for the
trial and punishment of offences, either of soldiers or civilians, unless in cases
of a controlling necessity, which justifies what it compels, or at least insures
acts of indemnity from the justice of the legislature.” 4 Wall., at 139-140.2%

Whether Chief Justice Chase was correct in suggesting that the President
may constitutionally convene military commissions “without the sanction of
Congress” in cases of “controlling necessity” is a question this Court has not
answered definitively, and need not answer today. For we held in Quirin that
Congress had, through Article of War 15, sanctioned the use of military com-
missions in such circumstances. 317 U. S., at 28 (“By the Articles of War, and
especially Article 15, Congress has explicitly provided, so far as it may consti-
tutionally do so, that military tribunals shall have jurisdiction to try offenders
or offenses against the law of war in appropriate cases”). Article 21 of the
UCMJ, the language of which is substantially identical to the old Article 15 and
was preserved by Congress after World War 1,2 reads as follows:

“Jurisdiction of courts-martial not exclusive.

“The provisions of this code conferring jurisdiction upon courts-martial shall
not be construed as depriving military commissions, provost courts, or other
military tribunals of concurrent jurisdiction in respect of offenders or offenses
that by statute or by the law of war may be tried by such military commissions,
provost courts, or other military tribunals.” 64 Stat. 115.

We have no occasion to revisit Quirin’s controversial characterization of Ar-
ticle of War 15 as congressional authorization for military commissions. Cf.
Brief for Legal Scholars and Historians as Amici Curiae 12-15. Contrary to the
Government’s assertion, however, even Quirin did not view the authorization
as a sweeping mandate for the President to “invoke military commissions when
he deems them necessary.” Brief for Respondents 17. Rather, the Quirin Court
recognized that Congress had simply preserved what power, under the Consti-
tution and the common law of war, the President had had before 1916 to con-
vene military commissions—with the express condition that the President and
those under his command comply with the law of war. See 317 U. S., at 28-
29.2 That much is evidenced by the Court’s inquiry, following its conclusion
that Congress had authorized military commissions, into whether the law of
war had indeed been complied with in that case. See ibid.

The Government would have us dispense with the inquiry that the Quirin Court
undertook and find in either the AUMF or the DTA specific, overriding authori-
zation for the very commission that has been convened to try Hamdan. Neither
of these congressional Acts, however, expands the President’s authority to
convene military commissions. First, while we assume that the AUMF activated
the President’s war powers, see Hamdi v. Rumsfeld, 542 U. S. 507 (2004) (plu-
rality opinion), and that those powers include the authority to convene military
commissions in appropriate circumstances, see id., at 518; Quirin, 317 U. S., at



28-29; see also Yamashita, 327 U. S., at 11, there is nothing in the text or leg-
islative history of the AUMF even hinting that Congress intended to expand or
alter the authorization set forth in Article 21 of the UCMJ. Cf. Yerger, 8 Wall.,
at 105 (“Repeals by implication are not favored”).%

Likewise, the DTA cannot be read to authorize this commission. Although the
DTA, unlike either Article 21 or the AUMF, was enacted after the President had
convened Hamdan’s commission, it contains no language authorizing that tri-
bunal or any other at Guantanamo Bay. The DTA obviously “recognize[s]” the
existence of the Guantanamo Bay commissions in the weakest sense, Brief for
Respondents 15, because it references some of the military orders governing
them and creates limited judicial review of their “final decision[s],” DTA
§1005(e)(3), 119 Stat. 2743. But the statute also pointedly reserves judgment
on whether “the Constitution and laws of the United States are applicable” in
reviewing such decisions and whether, if they are, the “standards and proce-
dures” used to try Hamdan and other detainees actually violate the “Constitu-
tion and laws.” Ibid.

Together, the UCMJ, the AUMF, and the DTA at most acknowledge a general
Presidential authority to convene military commissions in circumstances where
justified under the “Constitution and laws,” including the law of war. Absent a
more specific congressional authorization, the task of this Court is, as it was in
Quirin, to decide whether Hamdan’s military commission is so justified. It is to
that inquiry we now turn.

\Y

The common law governing military commissions may be gleaned from past
practice and what sparse legal precedent exists. Commissions historically have
been used in three situations. See Bradley & Goldsmith, Congressional Authori-
zation and the War on Terrorism, 118 Harv. L. Rev. 2048, 2132-2133 (2005);
Winthrop 831-846; Hearings on H. R. 2498 before the Subcommittee of the
House Committee on Armed Services, 81st Cong., 1st Sess., 975 (1949). First,
they have substituted for civilian courts at times and in places where martial
law has been declared. Their use in these circumstances has raised constitu-
tional questions, see Duncan v. Kahanamoku, 327 U. S. 304 (1946) ; Milligan, 4
Wall., at 121-122, but is well recognized.22 See Winthrop 822, 836-839. Second,
commissions have been established to try civilians “as part of a temporary mili-
tary government over occupied enemy territory or territory regained from an
enemy where civilian government cannot and does not function.” Duncan, 327
U. S., at 314; see Milligan, 4 Wall., at 141-142 (Chase, C. J., concurring in
judgment) (distinguishing “MARTIAL LAW PROPER” from ““MILITARY GOVERNMENT” in ocC-
cupied territory). Illustrative of this second kind of commission is the one that
was established, with jurisdiction to apply the German Criminal Code, in occu-
pied Germany following the end of World War Il. See Madsen v. Kinsella, 343
U. S. 341, 356 (1952) .2

The third type of commission, convened as an “incident to the conduct of
war” when there is a need “to seize and subject to disciplinary measures those
enemies who in their attempt to thwart or impede our military effort have vio-
lated the law of war,” Quirin, 317 U. S., at 28-29, has been described as “ut-
terly different” from the other two. Bickers, Military Commissions are Constitu-
tionally Sound: A Response to Professors Katyal and Tribe, 34 Tex. Tech.

L. Rev. 899, 902 (2002-2003).%~ Not only is its jurisdiction limited to offenses
cognizable during time of war, but its role is primarily a factfinding one—to de-



termine, typically on the battlefield itself, whether the defendant has violated
the law of war. The last time the U. S. Armed Forces

used the law-of-war military commission was during World War II. In Quirin,
this Court sanctioned President Roosevelt’s use of such a tribunal to try Nazi
saboteurs captured on American soil during the War. 317 U. S. 1 . And in Yama-
shita, we held that a military commission had jurisdiction to try a Japanese
commander for failing to prevent troops under his command from committing
atrocities in the Philippines. 327 U. S. 1.

Quirin is the model the Government invokes most frequently to defend the
commission convened to try Hamdan. That is both appropriate and unsurpris-
ing. Since Guantanamo Bay is neither enemy-occupied territory nor under mar-
tial law, the law-of-war commission is the only model available. At the same
time, no more robust model of executive power exists; Quirin represents the
high-water mark of military power to try enemy combatants for war crimes.

The classic treatise penned by Colonel William Winthrop, whom we have
called “the ‘Blackstone of Military Law,’ ” Reid v. Covert, 354 U. S. 1, n. 38
(1957) (plurality opinion), describes at least four preconditions for exercise of
jurisdiction by a tribunal of the type convened to try Hamdan. First, “[a] mili-
tary commission, (except where otherwise authorized by statute), can legally
assume jurisdiction only of offenses committed within the field of the com-
mand of the convening commander.” Winthrop 836. The “field of command” in
these circumstances means the “theatre of war.” Ibid. Second, the offense
charged “must have been committed within the period of the war.”2 Id., at
837. No jurisdiction exists to try offenses “committed either before or after the
war.” Ibid. Third, a military commission not established pursuant to martial
law or an occupation may try only “[i]ndividuals of the enemy’s army who have
been guilty of illegitimate warfare or other offences in violation of the laws of
war” and members of one’s own army “who, in time of war, become charge-
able with crimes or offences not cognizable, or triable, by the criminal courts
or under the Articles of war.” Id., at 838. Finally, a law-of-war commission has
jurisdiction to try only two kinds of offense: “Violations of the laws and usages
of war cognizable by military tribunals only,” and “[b]reaches of military or-
ders or regulations for which offenders are not legally triable by court-martial
under the Articles of war.” Id., at 839.2

All parties agree that Colonel Winthrop’s treatise accurately describes the
common law governing military commissions, and that the jurisdictional limita-
tions he identifies were incorporated in Article of War 15 and, later, Article 21
of the UCMJ. It also is undisputed that Hamdan’s commission lacks jurisdiction
to try him unless the charge “properly set[s] forth, not only the details of the
act charged, but the circumstances conferring jurisdiction.” Id., at 842 (em-
phasis in original). The question is whether the preconditions designed to en-
sure that a military necessity exists to justify the use of this extraordinary tri-
bunal have been satisfied here.

The charge against Hamdan, described in detail in Part I, supra, alleges a
conspiracy extending over a number of years, from 1996 to November 2001.%2
All but two months of that more than 5-year-long period preceded the attacks
of September 11, 2001, and the enactment of the AUMF—the Act of Congress on
which the Government relies for exercise of its war powers and thus for its au-
thority to convene military commissions.2 Neither the purported agreement
with Osama bin Laden and others to commit war crimes, nor a single overt act,



is alleged to have occurred in a theater of war or on any specified date after
September 11, 2001. None of the overt acts that Hamdan is alleged to have
committed violates the law of war.

These facts alone cast doubt on the legality of the charge and, hence, the
commission; as Winthrop makes plain, the offense alleged must have been
committed both in a theater of war and during, not before, the relevant con-
flict. But the deficiencies in the time and place allegations also underscore—
indeed are symptomatic of—the most serious defect of this charge: The offense
it alleges is not triable by law-of-war military commission. See Yamashita, 327
U. S., at 13 (“Neither congressional action nor the military orders constituting
the commission authorized it to place petitioner on trial unless the charge
proffered against him is of a violation of the law of war”).22

There is no suggestion that Congress has, in exercise of its constitutional au-
thority to “define and punish . . . Offences against the Law of Nations,” U. S.
Const., Art. |, §8, cl. 10, positively identified “conspiracy” as a war crime.22 As
we explained in Quirin, that is not necessarily fatal to the Government’s claim
of authority to try the alleged offense by military commission; Congress,
through Article 21 of the UCMJ, has “incorporated by reference” the common
law of war, which may render triable by military commission certain offenses
not defined by statute. 317 U. S., at 30. When, however, neither the elements
of the offense nor the range of permissible punishments is defined by statute
or treaty, the precedent must be plain and unambiguous. To demand any less
would be to risk concentrating in military hands a degree of adjudicative and
punitive power in excess of that contemplated either by statute or by the Con-
stitution. Cf. Loving v. United States, 517 U. S. 748, 771 (1996) (acknowledging
that Congress “may not delegate the power to make laws™); Reid, 354 U. S., at
23-24 (““The Founders envisioned the army as a necessary institution, but one
dangerous to liberty if not confined within its essential bounds™); The Federal-
ist No. 47, p. 324 (J. Cooke ed. 1961) (J. Madison) (“The accumulation of all
powers legislative, executive and judiciary in the same hands ... may justly be
pronounced the very definition of tyranny”).2*

This high standard was met in Quirin; the violation there alleged was, by
“universal agreement and practice” both in this country and internationally,
recognized as an offense against the law of war. 317 U. S., at 30; see id., at
35-36 (“This precept of the law of war has been so recognized in practice both
here and abroad, and has so generally been accepted as valid by authorities on
international law that we think it must be regarded as a rule or principle of the
law of war recognized by this Government by its enactment of the Fifteenth
Article of War” (footnote omitted)). Although the picture arguably was less
clear in Yamashita, compare 327 U. S., at 16 (stating that the provisions of the
Fourth Hague Convention of 1907, 36 Stat. 2306, “plainly” required the defen-
dant to control the troops under his command), with 327 U. S., at 35 (Murphy,
J., dissenting), the disagreement between the majority and the dissenters in
that case concerned whether the historic and textual evidence constituted
clear precedent—not whether clear precedent was required to justify trial by
law-of-war military commission.

At a minimum, the Government must make a substantial showing that the
crime for which it seeks to try a defendant by military commission is acknowl-
edged to be an offense against the law of war. That burden is far from satisfied
here. The crime of “conspiracy” has rarely if ever been tried as such in this
country by any law-of-war military commission not exercising some other form



of jurisdiction,®® and does not appear in either the Geneva Conventions or the
Hague Conventions—the major treaties on the law of war.2® Winthrop explains
that under the common law governing military commissions, it is not enough to
intend to violate the law of war and commit overt acts in furtherance of that
intention unless the overt acts either are themselves offenses against the law
of war or constitute steps sufficiently substantial to qualify as an attempt. See
Winthrop 841 (“[T]he jurisdiction of the military commission should be re-
stricted to cases of offence consisting in overt acts, i.e., in unlawful commis-
sions or actual attempts to commit, and not in intentions merely” (emphasis in
original)).

The Government cites three sources that it says show otherwise. First, it
points out that the Nazi saboteurs in Quirin were charged with conspiracy. See
Brief for Respondents 27. Second, it observes that Winthrop at one point in his
treatise identifies conspiracy as an offense “prosecuted by military commis-
sions.” Ibid. (citing Winthrop 839, and n. 5). Finally, it notes that another mili-
tary historian, Charles Roscoe Howland, lists conspiracy “ “to violate the laws
of war by destroying life or property in aid of the enemy’ ” as an offense that
was tried as a violation of the law of war during the Civil War. Brief for Re-
spondents 27-28 (citing C. Howland, Digest of Opinions of the Judge Advocates
General of the Army 1071 (1912) (hereinafter Howland)). On close analysis,
however, these sources at best lend little support to the Government’s position
and at worst undermine it. By any measure, they fail to satisfy the high stan-
dard of clarity required to justify the use of a military commission.

That the defendants in Quirin were charged with conspiracy is not persua-
sive, since the Court declined to address whether the offense actually qualified
as a violation of the law of war—let alone one triable by military commission.
The Quirin defendants were charged with the following offenses:

Violation of the law of war. “[l.]

Violation of Article 81 of the Articles of War, “[ll.] defining the offense of re-
lieving or attempting to relieve, or corresponding with or giving intelligence to,
the enemy.

Violation of Article 82, defining the offense of “[lll.] spying.

Conspiracy to commit the offenses alleged in charges “[IV.] [I, II, and 1lI].”” 317
U. S., at 23.

The Government, defending its charge, argued that the conspiracy alleged
“constitute[d] an additional violation of the law of war.” Id., at 15. The sabo-
teurs disagreed; they maintained that “[t]he charge of conspiracy can not
stand if the other charges fall.” Id., at 8. The Court, however, declined to re-
solve the dispute. It concluded, first, that the specification supporting Charge |
adequately alleged a “violation of the law of war” that was not “merely color-
able or without foundation.” Id., at 36. The facts the Court deemed sufficient
for this purpose were that the defendants, admitted enemy combatants, en-
tered upon U. S. territory in time of war without uniform “for the purpose of
destroying property used or useful in prosecuting the war.” That act was “a
hostile and warlike” one. Id., at 36, 37. The Court was careful in its decision to
identify an overt, “complete” act. Responding to the argument that the sabo-
teurs had “not actually committed or attempted to commit any act of depreda-
tion or entered the theatre or zone of active military operations” and therefore
had not violated the law of war, the Court responded that they had actually



“passed our military and naval lines and defenses or went behind those lines, in
civilian dress and with hostile purpose.” Id., at 38. “The offense was complete
when with that purpose they entered—or, having so entered, they remained
upon—our territory in time of war without uniform or other appropriate means
of identification.” Ibid.

Turning to the other charges alleged, the Court explained that “[s]ince the first
specification of Charge | sets forth a violation of the law of war, we have no
occasion to pass on the adequacy of the second specification of Charge I, or to
construe the 81st and 82nd Articles of War for the purpose of ascertaining
whether the specifications under Charges Il and Il allege violations of those Ar-
ticles or whether if so construed they are constitutional.” Id., at 46. No men-
tion was made at all of Charge IV—the conspiracy charge.

If anything, Quirin supports Hamdan’s argument that conspiracy is not a vio-
lation of the law of war. Not only did the Court pointedly omit any discussion of
the conspiracy charge, but its analysis of Charge | placed special emphasis on
the completion of an offense; it took seriously the saboteurs’ argument that
there can be no violation of a law of war—at least not one triable by military
commission—without the actual commission of or attempt to commit a “hostile
and warlike act.” Id., at 37-38.

That limitation makes eminent sense when one considers the necessity from
whence this kind of military commission grew: The need to dispense swift jus-
tice, often in the form of execution, to illegal belligerents captured on the bat-
tlefield. See S. Rep. No. 130, 64th Cong., 1st Sess., p. 40 (1916) (testimony of
Brig. Gen. Enoch H. Crowder) (observing that Article of War 15 preserves the
power of “the military commander in the field in time of war” to use military
commissions (emphasis added)). The same urgency would not have been felt
vis-&Agrave;-vis enemies who had done little more than agree to violate the
laws of war. Cf. 310p. Atty. Gen. 356, 357, 361 (1918) (opining that a German
spy could not be tried by military commission because, having been appre-
hended before entering “any camp, fortification or other military premises of
the United States,” he had “committed [his offenses] outside of the field of
military operations™). The Quirin Court acknowledged as much when it de-
scribed the President’s authority to use law-of-war military commissions as the
power to “seize and subject to disciplinary measures those enemies who in
their attempt to thwart or impede our military effort have violated the law of
war.” 317 U. S., at 28-29 (emphasis added).

Winthrop and Howland are only superficially more helpful to the Govern-
ment. Howland, granted, lists “conspiracy by two or more to violate the laws
of war by destroying life or property in aid of the enemy” as one of over 20
“offenses against the laws and usages of war” “passed upon and punished by
military commissions.” Howland 1071. But while the records of cases that
Howland cites following his list of offenses against the law of war support in-
clusion of the other offenses mentioned, they provide no support for the inclu-
sion of conspiracy as a violation of the law of war. See ibid. (citing Record
Books of the Judge Advocate General Office, R. 2, 144; R. 3, 401, 589, 649; R.
4, 320; R. 5, 36, 590; R. 6, 20; R. 7, 413; R. 8, 529; R. 9, 149, 202, 225, 481,
524, 535; R. 10, 567; R. 11, 473, 513; R. 13, 125, 675; R. 16, 446; R. 21, 101,
280). Winthrop, apparently recognizing as much, excludes conspiracy of any
kind from his own list of offenses against the law of war. See Winthrop 839-
840.



Winthrop does, unsurprisingly, include “criminal conspiracies” in his list of
“[c]rimes and statutory offenses cognizable by State or U. S. courts” and tri-
able by martial law or military government commission. See id., at 839. And, in
a footnote, he cites several Civil War examples of “conspiracies of this class, or
of the first and second classes combined.” Id., at 839, n. 5 (emphasis added).
The Government relies on this footnote for its contention that conspiracy was
triable both as an ordinary crime (a crime of the “first class™) and, independ-
ently, as a war crime (a crime of the “second class™). But the footnote will not
support the weight the Government places on it.

As we have seen, the military commissions convened during the Civil War
functioned at once as martial law or military government tribunals and as law-
of-war commissions. See n. 27, supra. Accordingly, they regularly tried war
crimes and ordinary crimes together. Indeed, as Howland observes, “[n]ot in-
frequently the crime, as charged and found, was a combination of the two spe-
cies of offenses.” Howland 1071; see also Davis 310, n. 2; Winthrop 842. The
example he gives is “ ‘murder in violation of the laws of war.” ”” Howland 1071~
1072. Winthrop’s conspiracy “of the first and second classes combined” is, like
Howland’s example, best understood as a species of compound offense of the
type tried by the hybrid military commissions of the Civil War. It is not a stand-
alone offense against the law of war. Winthrop confirms this understanding
later in his discussion, when he emphasizes that “overt acts” constituting war
crimes are the only proper subject at least of those military tribunals not con-
vened to stand in for local courts. Winthrop 841, and nn. 22, 23 (emphasis in
original) (citing W. Finlason, Martial Law 130 (1867)).

JusTICE THOMAS cites as evidence that conspiracy is a recognized violation of
the law of war the Civil War indictment against Henry Wirz, which charged the
defendant with “ ‘[m]aliciously, willfully, and traitorously ... combining, con-
federating, and conspiring [with others] to injure the health and destroy the
lives of soldiers in the military service of the United States ... to the end that
the armies of the United States might be weakened and impaired, in violation
of the laws and customs of war.” ”” Post, at 24-25 (dissenting opinion) (quoting
H. R. Doc. No. 314, 55th Cong., 3d Sess., 785 (1865); emphasis deleted). As
shown by the specification supporting that charge, however, Wirz was alleged
to have personally committed a number of atrocities against his victims, in-
cluding torture, injection of prisoners with poison, and use of “ferocious and
bloodthirsty dogs” to “seize, tear, mangle, and maim the bodies and limbs” of
prisoners, many of whom died as a result. Id., at 789-790. Crucially, Judge Ad-
vocate General Holt determined that one of Wirz’s alleged co-conspirators,

R. B. Winder, should not be tried by military commission because there was as
yet insufficient evidence of his own personal involvement in the atrocities:
“[IIn the case of R. B. Winder, while the evidence at the trial of Wirz was
deemed by the court to implicate him in the conspiracy against the lives of all
Federal prisoners in rebel hands, no such specific overt acts of violation of the
laws of war are as yet fixed upon him as to make it expedient to prefer formal
charges and bring him to trial.” Id., at 783 (emphases added).%*

Finally, international sources confirm that the crime charged here is not a
recognized violation of the law of war.28 As observed above, see supra, at 40,
none of the major treaties governing the law of war identifies conspiracy as a
violation thereof. And the only “conspiracy” crimes that have been recognized
by international war crimes tribunals (whose jurisdiction often extends beyond
war crimes proper to crimes against humanity and crimes against the peace)
are conspiracy to commit genocide and common plan to wage aggressive war,



which is a crime against the peace and requires for its commission actual par-
ticipation in a “concrete plan to wage war.” 1 Trial of the Major War Criminals
Before the International Military Tribunal: Nuremberg, 14 November 1945-1 Oc-
tober 1946, p. 225 (1947). The International Military Tribunal at Nuremberg,
over the prosecution’s objections, pointedly refused to recognize as a violation
of the law of war conspiracy to commit war crimes, see, e.g., 22 id., at 469,32
and convicted only Hitler’s most senior associates of conspiracy to wage ag-
gressive war, see S. Pomorski, Conspiracy and Criminal Organization, in the
Nuremberg Trial and International Law 213, 233-235 (G. Ginsburgs & V.
Kudriavtsev eds. 1990). As one prominent figure from the Nuremberg trials has
explained, members of the Tribunal objected to recognition of conspiracy as a
violation of the law of war on the ground that “[t]he Anglo-American concept
of conspiracy was not part of European legal systems and arguably not an ele-
ment of the internationally recognized laws of war.” T. Taylor, Anatomy of the
Nuremberg Trials: A Personal Memoir 36 (1992); see also id., at 550 (observing
that Francis Biddle, who as Attorney General prosecuted the defendants in
Quirin, thought the French judge had made a “* ‘persuasive argument that con-
spiracy in the truest sense is not known to international law’ ”’).%2

In sum, the sources that the Government and JusTICE THOMAS rely upon to
show that conspiracy to violate the law of war is itself a violation of the law of
war in fact demonstrate quite the opposite. Far from making the requisite sub-
stantial showing, the Government has failed even to offer a “merely colorable”
case for inclusion of conspiracy among those offenses cognizable by law-of-war
military commission. Cf. Quirin, 317 U. S., at 36. Because the charge does not
support the commission’s jurisdiction, the commission lacks authority to try
Hamdan.

The charge’s shortcomings are not merely formal, but are indicative of a
broader inability on the Executive’s part here to satisfy the most basic precon-
dition—at least in the absence of specific congressional authorization—for es-
tablishment of military commissions: military necessity. Hamdan’s tribunal was
appointed not by a military commander in the field of battle, but by a retired
major general stationed away from any active hostilities. Cf. Rasul v. Bush, 542
U. S., at 487 (KENNEDY, J., concurring in judgment) (observing that “Guan-
tanamo Bay is ... far removed from any hostilities”). Hamdan is charged not
with an overt act for which he was caught redhanded in a theater of war and
which military efficiency demands be tried expeditiously, but with an agree-
ment the inception of which long predated the attacks of September 11, 2001
and the AUMF. That may well be a crime,* but it is not an offense that “by the
law of war may be tried by military commissio[n].” 10 U. S. C. 8821. None of
the overt acts alleged to have been committed in furtherance of the agree-
ment is itself a war crime, or even necessarily occurred during time of, orin a
theater of, war. Any urgent need for imposition or execution of judgment is ut-
terly belied by the record; Hamdan was arrested in November 2001 and he was
not charged until mid-2004. These simply are not the circumstances in which,
by any stretch of the historical evidence or this Court’s precedents, a military
commission established by Executive Order under the authority of Article 21 of
the UCMJ may lawfully try a person and subject him to punishment.

VI

Whether or not the Government has charged Hamdan with an offense against
the law of war cognizable by military commission, the commission lacks power
to proceed. The UCMJ conditions the President’s use of military commissions on



compliance not only with the American common law of war, but also with the
rest of the UCMJ itself, insofar as applicable, and with the “rules and precepts
of the law of nations,” Quirin, 317 U. S., at 28—including, inter alia, the four
Geneva Conventions signed in 1949. See Yamashita, 327 U. S., at 20-21, 23-24.
The procedures that the Government has decreed will govern Hamdan’s trial by
commission violate these laws.
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The procedures adopted to try Hamdan also violate the Geneva Conventions.
The Court of Appeals dismissed Hamdan’s Geneva Convention challenge on
three independent grounds: (1) the Geneva Conventions are not judicially en-
forceable; (2) Hamdan in any event is not entitled to their protections; and (3)
even if he is entitled to their protections, Councilman abstention is appropri-
ate. Judge Williams, concurring, rejected the second ground but agreed with
the majority respecting the first and the last. As we explained in Part Ill, su-
pra, the abstention rule applied in Councilman, 420 U. S. 738 , is not applica-
ble here.2 And for the reasons that follow, we hold that neither of the other
grounds the Court of Appeals gave for its decision is persuasive.

The Court of Appeals relied on Johnson v. Eisentrager, 339 U. S. 763 (1950) ,
to hold that Hamdan could not invoke the Geneva Conventions to challenge the
Government’s plan to prosecute him in accordance with Commission Order No.
1. Eisentrager involved a challenge by 21 German nationals to their 1945 con-
victions for war crimes by a military tribunal convened in Nanking, China, and
to their subsequent imprisonment in occupied Germany. The petitioners ar-
gued, inter alia, that the 1929 Geneva Convention rendered illegal some of the
procedures employed during their trials, which they said deviated impermissi-
bly from the procedures used by courts-martial to try American soldiers. See
id., at 789. We rejected that claim on the merits because the petitioners
(unlike Hamdan here) had failed to identify any prejudicial disparity “between
the Commission that tried [them] and those that would try an offending soldier
of the American forces of like rank,” and in any event could claim no protec-
tion, under the 1929 Convention, during trials for crimes that occurred before
their confinement as prisoners of war. Id., at 790.2°

Buried in a footnote of the opinion, however, is this curious statement sug-
gesting that the Court lacked power even to consider the merits of the Geneva
Convention argument:

“We are not holding that these prisoners have no right which the military au-
thorities are bound to respect. The United States, by the Geneva Convention of
July 27, 1929, 47 Stat. 2021, concluded with forty-six other countries, including
the German Reich, an agreement upon the treatment to be accorded captives.
These prisoners claim to be and are entitled to its protection. It is, however,
the obvious scheme of the Agreement that responsibility for observance and
enforcement of these rights is upon political and military authorities. Rights of
alien enemies are vindicated under it only through protests and intervention of
protecting powers as the rights of our citizens against foreign governments are
vindicated only by Presidential intervention.” Id., at 789, n. 14.



The Court of Appeals, on the strength of this footnote, held that “the 1949 Ge-
neva Convention does not confer upon Hamdan a right to enforce its provisions
in court.” 415 F. 3d, at 40.

Whatever else might be said about the Eisentrager footnote, it does not con-
trol this case. We may assume that “the obvious scheme” of the 1949 Conven-
tions is identical in all relevant respects to that of the 1929 Convention, and
even that that scheme would, absent some other provision of law, preclude
Hamdan’s invocation of the Convention’s provisions as an independent source
of law binding the Government’s actions and furnishing petitioner with any en-
forceable right.28 For, regardless of the nature of the rights conferred on Ham-
dan, cf. United States v. Rauscher, 119 U. S. 407 (1886) , they are, as the Gov-
ernment does not dispute, part of the law of war. See Hamdi, 542 U. S., at
520-521 (plurality opinion). And compliance with the law of war is the condi-
tion upon which the authority set forth in Article 21 is granted.

For the Court of Appeals, acknowledgment of that condition was no bar to
Hamdan’s trial by commission. As an alternative to its holding that Hamdan
could not invoke the Geneva Conventions at all, the Court of Appeals con-
cluded that the Conventions did not in any event apply to the armed conflict
during which Hamdan was captured. The court accepted the Executive’s asser-
tions that Hamdan was captured in connection with the United States’ war with
al Qaeda and that that war is distinct from the war with the Taliban in Afghani-
stan. It further reasoned that the war with al Qaeda evades the reach of the
Geneva Conventions. See 415 F. 3d, at 41-42. We, like Judge Williams, disagree
with the latter conclusion.

The conflict with al Qaeda is not, according to the Government, a conflict to
which the full protections afforded detainees under the 1949 Geneva Conven-
tions apply because Article 2 of those Conventions (which appears in all four
Conventions) renders the full protections applicable only to “all cases of de-
clared war or of any other armed conflict which may arise between two or
more of the High Contracting Parties.” 6 U. S. T., at 3318.22 Since Hamdan was
captured and detained incident to the conflict with al Qaeda and not the con-
flict with the Taliban, and since al Qaeda, unlike Afghanistan, is not a “High
Contracting Party”—i.e., a signatory of the Conventions, the protections of
those Conventions are not, it is argued, applicable to Hamdan.%

We need not decide the merits of this argument because there is at least
one provision of the Geneva Conventions that applies here even if the relevant
conflict is not one between signatories.®® Article 3, often referred to as Com-
mon Article 3 because, like Article 2, it appears in all four Geneva Conventions,
provides that in a “conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party®2 to the conflict
shall be bound to apply, as a minimum,” certain provisions protecting
“[p]ersons taking no active part in the hostilities, including members of armed
forces who have laid down their arms and those placed hors de combat by ...
detention.” Id., at 3318. One such provision prohibits “the passing of sentences
and the carrying out of executions without previous judgment pronounced by a
regularly constituted court affording all the judicial guarantees which are rec-
ognized as indispensable by civilized peoples.” Ibid.



The Court of Appeals thought, and the Government asserts, that Common
Article 3 does not apply to Hamdan because the conflict with al Qaeda, being
“ ‘international in scope,’ ”” does not qualify as a “ “conflict not of an interna-
tional character.” ” 415 F. 3d, at 41. That reasoning is erroneous. The term
“conflict not of an international character” is used here in contradistinction to
a conflict between nations. So much is demonstrated by the “fundamental logic
[of] the Convention’s provisions on its application.” Id., at 44 (Williams, J.,
concurring). Common Article 2 provides that “the present Convention shall ap-
ply to all cases of declared war or of any other armed conflict which may arise
between two or more of the High Contracting Parties.” 6 U. S. T., at 3318 (Art.
2, 11). High Contracting Parties (signatories) also must abide by all terms of the
Conventions vis-&Agrave;-vis one another even if one party to the conflict is a
nonsignatory “Power,” and must so abide vis-&Agrave;-vis the nonsignatory if
“the latter accepts and applies” those terms. Ibid. (Art. 2, §3). Common Arti-
cle 3, by contrast, affords some minimal protection, falling short of full protec-
tion under the Conventions, to individuals associated with neither a signatory
nor even a nonsignatory “Power” who are involved in a conflict “in the terri-
tory of” a signatory. The latter kind of conflict is distinguishable from the con-
flict described in Common Article 2 chiefly because it does not involve a clash
between nations (whether signatories or not). In context, then, the phrase “not
of an international character” bears its literal meaning. See, e.g., J. Bentham,
Introduction to the Principles of Morals and Legislation 6, 296 (J. Burns & H.
Hart eds. 1970) (using the term “international law” as a “new though not inex-
pressive appellation” meaning “betwixt nation and nation”; defining “interna-
tional” to include “mutual transactions between sovereigns as such’); Com-
mentary on the Additional Protocols to the Geneva Conventions of 12 August
1949, p. 1351 (1987) (“[A] non-international armed conflict is distinct from an
international armed conflict because of the legal status of the entities opposing
each other”).

Although the official commentaries accompanying Common Article 3 indicate
that an important purpose of the provision was to furnish minimal protection to
rebels involved in one kind of “conflict not of an international character,” i.e.,
a civil war, see GCIll Commentary 36-37, the commentaries also make clear
“that the scope of the Article must be as wide as possible,” id., at 36.2 In
fact, limiting language that would have rendered Common Article 3 applicable
“especially [to] cases of civil war, colonial conflicts, or wars of religion,” was
omitted from the final version of the Article, which coupled broader scope of
application with a narrower range of rights than did earlier proposed iterations.
See GCIIl Commentary 42-43.

Common Article 3, then, is applicable here and, as indicated above, requires
that Hamdan be tried by a “regularly constituted court affording all the judicial
guarantees which are recognized as indispensable by civilized peoples.” 6 U. S.
T., at 3320 (Art. 3, 11(d)). While the term “regularly constituted court” is not
specifically defined in either Common Article 3 or its accompanying commen-
tary, other sources disclose its core meaning. The commentary accompanying a
provision of the Fourth Geneva Convention, for example, defines “ ‘regularly
constituted’ ” tribunals to include “ordinary military courts” and “definitely
exclud[e] all special tribunals.” GCIV Commentary 340 (defining the term
“properly constituted” in Article 66, which the commentary treats as identical
to “regularly constituted”);% see also Yamashita, 327 U. S., at 44 (Rutledge,
J., dissenting) (describing military commission as a court “specially constituted



for a particular trial”). And one of the Red Cross’ own treatises defines “regu-
larly constituted court” as used in Common Article 3 to mean “established and
organized in accordance with the laws and procedures already in force in a
country.” Int’l Comm. of Red Cross, 1 Customary International Humanitarian
Law 355 (2005); see also GCIV Commentary 340 (observing that “ordinary mili-
tary courts” will ““be set up in accordance with the recognized principles gov-
erning the administration of justice”).

The Government offers only a cursory defense of Hamdan’s military commis-
sion in light of Common Article 3. See Brief for Respondents 49-50. As JUSTICE
KENNEDY explains, that defense fails because “[t]he regular military courts in
our system are the courts-martial established by

congressional statutes.” Post, at 8 (opinion concurring in part). At a minimum,
a military commission “can be ‘regularly constituted’ by the standards of our
military justice system only if some practical need explains deviations from
court-martial practice.” Post, at 10. As we have explained, see Part VI-C, su-
pra, no such need has been demonstrated here.

v

Inextricably intertwined with the question of regular constitution is the
evaluation of the procedures governing the tribunal and whether they afford
“all the judicial guarantees which are recognized as indispensable by civilized
peoples.” 6 U. S. T., at 3320 (Art. 3, 11(d)). Like the phrase “regularly consti-
tuted court,” this phrase is not defined in the text of the Geneva Conventions.
But it must be understood to incorporate at least the barest of those trial pro-
tections that have been recognized by customary international law. Many of
these are described in Article 75 of Protocol | to the Geneva Conventions of
1949, adopted in 1977 (Protocol I). Although the United States declined to rat-
ify Protocol 1, its objections were not to Article 75 thereof. Indeed, it appears
that the Government “regard[s] the provisions of Article 75 as an articulation
of safeguards to which all persons in the hands of an enemy are entitled.” Taft,
The Law of Armed Conflict After 9/11: Some Salient Features, 28 Yale J. Int’l
L. 319, 322 (2003). Among the rights set forth in Article 75 is the “right to be
tried in [one’s] presence.” Protocol |, Art. 75(4)(e).%8

We agree with JusTicE KENNEDY that the procedures adopted to try Hamdan
deviate from those governing courts-martial in ways not justified by any “evi-
dent practical need,” post, at 11, and for that reason, at least, fail to afford
the requisite guarantees. See post, at 8, 11-17. We add only that, as noted in
Part VI-A, supra, various provisions of Commission Order No. 1 dispense with
the principles, articulated in Article 75 and indisputably part of the customary
international law, that an accused must, absent disruptive conduct or consent,
be present for his trial and must be privy to the evidence against him. See
§86(B)(3), (D).% That the Government has a compelling interest in denying
Hamdan access to certain sensitive information is not doubted. Cf. post, at 47-
48 (THomAs, J., dissenting). But, at least absent express statutory provision to
the contrary, information used to convict a person of a crime must be disclosed
to him.

Vv

Common Article 3 obviously tolerates a great degree of flexibility in trying
individuals captured during armed conflict; its requirements are general ones,



crafted to accommodate a wide variety of legal systems. But requirements
they are nonetheless. The commission that the President has convened to try
Hamdan does not meet those requirements.

Vil

We have assumed, as we must, that the allegations made in the Govern-
ment’s charge against Hamdan are true. We have assumed, moreover, the
truth of the message implicit in that charge—viz., that Hamdan is a dangerous
individual whose beliefs, if acted upon, would cause great harm and even
death to innocent civilians, and who would act upon those beliefs if given the
opportunity. It bears emphasizing that Hamdan does not challenge, and we do
not today address, the Government’s power to detain him for the duration of
active hostilities in order to prevent such harm. But in undertaking to try Ham-
dan and subject him to criminal punishment, the Executive is bound to comply
with the Rule of Law that prevails in this jurisdiction.

The judgment of the Court of Appeals is reversed, and the case is remanded
for further proceedings.

It is so ordered.

THE CHIEF JUSTICE took no part in the consideration or decision of this case.



