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(c) The Question of Rebus Sic Stantibus

See Vienna Convention on the Law of Treaties, Article 62

The International Law Commission Commentary [on draft of eventual Art. 62]

(1) Almost all modern jurists, however reluctantly, admit the existence in international law of
the principle with which this article is concerned and which is commonly spoken of as the doctrine
of rebus sic stantibus. Just as many systems of municipal law recognize that, quite apart from
any actual impossibility of performance, contracts may become inapplicable through a
fundamental change of circumstances, so also treaties may become inapplicable for the same
reason. Most jurists, however, at the same time enter a strong caveat as to the need to confine
the scope of the doctrine within narrow limits and to regulate strictly the conditions under which it
may be invoked; for the risks to the security of treaties which this doctrine presents in the
absence of any general system of compulsory jurisdiction are obvious. The circumstances of
international life are always changing and it is easy to allege that the changes render the treaty
inapplicable.

(6) The Commission concluded that the principle, if its application were carefully delimited
and regulated, should find a place in the modern law of treaties. A treaty may remain in force for
a long time and its stipulations come to place an undue burden on one of the parties as a result of
a fundamental change of circumstances. Then, if the other party were obdurate in opposing any
change, the fact that international law recognized no legal means of terminating or modifying the
treaty otherwise than through a further agreement between the same parties might impose a
serious strain on the relations between the states concerned; and the dissatisfied state might
ultimately be driven to take action outside the law. The number of cases calling for the
application of the rule is likely to be comparatively small. As pointed out in the commentary to
Article [54], the majority of modern treaties are expressed to be of short duration, or are entered
into for recurrent terms of years with a right to denounce the treaty at the end of each term, or are
expressly or implicitly terminable upon notice. In all these cases either the treaty expires
automatically or each party, having the power to terminate the treaty, has the power also to apply
pressure upon the other party to revise its provisions. Nevertheless, there may remain a residue
of cases in which, failing any agreement, one party may be left powerless under the treaty to
obtain any legal relief from outmoded and burdensome provisions. It is in these cases that the
rebus sic stantibus doctrine could serve a purpose as a lever to induce a spirit of compromise in
the other party. Moreover, despite the strong reservations often expressed with regard to it, the
evidence of the acceptance of the doctrine in international law is so considerable that it seems to
indicate a recognition of a need for this safety-valve in the law of treaties.

(7) In the past the principle has almost always been presented in the guise of a tacit condition
implied in every “perpetual” treaty that would dissolve it in the even of a fundamental change of
circumstances. The Commission noted, however, that the tendency today was to regard the
implied term as only a fiction by which it was attempted to reconcile the principle of the dissolution
of treaties in consequences of a fundamental change of circumstances with the rule pacta sunt
servanda. In most cases the parties gave no thought to the possibility of a change of
circumstances and, if they had done so, would probably have provided for it in a different manner.
Furthermore, the Commission considered the fiction to be an undesirable one since it increased
the risk of subjective interpretations and abuse. For this reason, the Commission was agreed
that the theory of an implied term must be rejected and the doctrine formulated as an objective
rule of law by which, on grounds of equity and justice, a fundamental change of circumstances
may, under certain condition, be invoked by a party as a ground for terminating the treaty. It
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further decided, that, in order to emphasize the objective character of the rule, it would be better
not to use the term “rebus sic stantibus” either in the text of the article or even in the title, and so
avoid the doctrinal implication of that term.

(8) The Commission also recognized that jurists have in the past often limited the application
of the principle to so-called perpetual treaties, that is, to treaties not making any provision for their
termination. The reasoning by which this limitation of the principle was supported by these
authorities did not, however, appear to the Commission to be convincing. When a treaty had
been given a duration of ten, twenty, fifty, or ninety-nine years, it could not be excluded that a
fundamental change of circumstances might occur which radically affected the basis of the treaty.
The cataclysmic events of the present century showed how fundamentally circumstances may
change within a period of only ten or twenty years. If the doctrine were regarded as an objective
rule of law founded upon the equity and justice of the matter, there did not seem to be any reason
to draw a distinction between “perpetual” and “long term” treaties. Moreover, practice did not
altogether support the view that the principle was confined to “perpetual” treaties. ...



