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I. INTRODUCTION

Promoting and securing peaceful settlement of disputes remains one of the
most important—and most difficult—objectives of the international legal sys-
tem. While Article 33 of the UN Charter lists as methods of peaceful settle-
ment negotiation, inquiry, good offices, mediation, coneiliation, arbitration
and judicial settlement, this list is not exhaustive, and suggests a precision in
classification which is belied by the complexity of dispute settlement practice,

Arbitration as a method of inter-State dispute settlement in the modern
period is often treated as having been inaugurated in proceedings under the
Jay Treaty of 1794." In the subsequent evolution of practice concerning
inter-State ‘arbitration’ a number of different interpretations of the term are
discernible. The predominant approach is exemplified by the 1899 Hague
Convention for the Pacific Settlement of International Disputes: ‘In ques-
tions of a legal nature, and especially in the interpretation or application of
International Conventions, arbitration is recognized by the Signatory
Powers as the most effective and at the same time the most equitable means
of settling disputes which diplomacy has failed to settle’. A comparable
view was expressed by the International Law Commission in 1953, describ-
ing arbitration as ‘a procedure for the settlement of disputes between States
by a binding award on the basis of law and as the result of an undertaking
voluntarily accepted’, and adding that ‘the arbitrators chosen should be
either freely selected by the parties or, at least, . . . the parties should have

# (©) Christine Gray and Benedict Kingsbury.

1 Faculty of Law, University of Oxford, and Duke University Law 3chool, respectively, The
authors wish to thank the participants at 2 seminar on international courts, held at the Max Planck Insti-
tute for International and Comparative Law in Heidelberg, for very helpful comments on earlier draits
of this article.

P e Stuyt, Survey of fnternational Arbitrations 1764-198p (1ggo}, Lapradelle and Politis, Recuerl
des arbitrages internationaux {1gos); La Fontaine, Pasierisie imternationale {1goz). It is sometimes
overlooked that there was an apprecizble amount of arhiteal practice in early modern Europe, long after
the well-known arbitrations of the ancient Greeks; John Jay did not develop his ideas in a vacuum.
Vattel, for example, in Dot des gens {1738), Book 11, §320, presents a recognizable modern view of
arbitration, though no examples are given beyond a general reference to Swiss practice. Note too the
proposal made by Chacles V1in 1726 for arbitration of the Austro-Dutch dispute concerning the activi-
ties of the Ostende Company—discussed by Roclofsen, ' “The Jay Treaty and All That”; Some
Remarks on the Rele of Arbitration in European Modern History and its "Revival” in 1794, in Soons
{ed.), fnternational Arbitration: Past and Prospects {1990}, pp. 201~10. Sce generally Verzijl, furer
natiognal Law in Historical Perspective, vol. 8 (1370}, pp. 71-3.
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been given the opportunity of a free choice of arbitrators’.* The focus 1s
thus on legal disputes. Arbitration is seen as an equitable means of settle-
ment, but its object is the settlement of disputes by the application of legal
rules, principles, and techniques, and not simply to reach an ‘equitable’
result. An alternative view, that arbitration is a means for settling non-legal
disputes not suitable for judicial settlement, has been enshrined in a
number of treaties, including the 1957 European Convention for the Peace-
ful Settlement of Disputes, but has received very little support in actual
arbitral practice.

In the post-1g45 period, arbitration is best understood as a locus of
activity rather than a highly precise category, recognized as distinct in prac-
tice but not separated by clear lines from adjudication on the one side and
conciliation on the other.3 Thus, for instance, while conciliation is tradition-
ally distinguished from arbitration on the basis that the parties are not
obliged to accept the recommendations of a conciliation commission, treaty
provisions occasionally provide that such recommendations are binding* or
at least must be considered in good faith.5 The United Nations Secretary-
General in the 1986 Rainbow Warrior case® between New Zealand and
France functioned as both conciliator and arbitrator in producing a ruling
which was ‘equitable and principled’, which ‘respect[ed] and reconcil[ed]’
the differing positions of the parties, which was informed by diplomatic
consultations the Seeretary-General had undertaken with each party separ-
ately, which did not contain explicit legal reasoning, and which the parties
had agreed in advance to accept as binding. Arbitral tribunals have on
several occasions been asked to produce non-binding opinions on legal dis-
putes,” or to attempt to achieve friendly settlement of a dispute in the man-
ner of a mediator or conciliator before issuing a binding ruling.® The
substantive differences between arbitration and judicial settlement have
also become less precise; the IC] has developed the chambers procedure so
as to be comparable in many respects to the procedure of an ad hoc arbitral
tribunal, although institutional and other differences remain important.

3 Yearbuok of the International Law Commission, 1953, vol, 2, p. 202. See alse Article 37 of the 1907
Hague Convention,

3 See generally UN Handbook on the Peaceful Settlement of Disputes, issued initially as Report of the
Special Commitice an the Charter of the United Nations and on the Strengthening of the Role of the
Orgamization, UN Doc. A%46/37 (1901}, esp. ch. 11, sections E-H. See also Merrills, International Dis-
pute Settlement (2nd edn., 1991}, ch. 28,

4 See, e.g., Article 14(3) of the 1981 Treaty Establishing the Organization of Eastern Caribbean
States, Jnternational Legal Materials, zo (1981), p. 1166,

5 See, e.g., the 1985 Vienna Convention for the Protection of the Ozone Laver, International Legal
Materfals, 26 {x987), p. 3524,

& g ILR 2356.

? See, e, ItalylUS Air Services {19635}, Reports of Imternational Arbitral Awards, vol. 16, p. 81
and the request for an advisory opinion on the subject of reprisals in USiFrance Air Seruices {1078),
ibid, vol. 18, p. 4231, -

% Spe, e.g., the Taba arbitration (1488}, 8o 1LR 354, in which pursuant to the comproniis a chamber
comprising three members of the tribunal {3 national from each State and 2 non-national) attempted

{unsucsessiully) 1o develop a recommendation to the parties on seitlement of the dispute prior to the
hearing of orat srguments by the teibunal. :
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One area of possible difference; to be considered in a preliminary way in the
final section of this article, concerns the relative importance of arbitral
awards and of International Court judgments and opinions in the develop-
ment of rules and principles of international law,

Arbitration as a means of settlement offers considerable flexibility as to
the legal status of the parties. The commercial arbitrations between States
and non-State entities are well known, as are more unusual arbitrations
such as that held in Geneva between Greenpeace and France. The Fran-
ce~UK Channel Tunnel Treaty of 29 July 1987 takes advantage of this flex-
ibility in providing for the reference to arbitral tribunals of disputes
between (i) States; (ii) States and concessionaires; and (iii) concession-
aires.? This article will deal only with inter-State arbitration.

In light of the continued importance of arbitration in the peaceful settle-
ment of disputes, the purposes of this article are to examine the principal
features of inter-State arbitration in the period since 1945 (section II), to
assess the extent to which arbitration is distinct from conciliation and
judicial settlement (section III), and to evaluate the impact of arbitral
decisions on the development of public international law (section 1V).

11. INTER-STATE ARBITRATION SINCE Wozrrp War II: an
OvErviEw™

What is the role of inter-State arbitration today? What sort of arbitral
practice has there been since the Second World War? One thing is immedi-
ately obvious: that arbitration is much less common since the Second
World War than it was before. Stuyt in his Survey of International Arbi-
trations  1794-1989'" lists approximately 178 inter-State arbitrations

? The Iran-US Claims Tribunal is empowered to resolve 1 fimited range of claims which are in sub.
stance inter-State claims not involving private pasties, in addition to the much larger number of claims
espoused on behaif of nationals of the respective States. The UN Compensation Commission estab-
tished by the Security Council to address certain claims arising from the 1ggo—g1 Gulf erisis will deal
primarily with diplomatic protection claims, although interesting questions may arise as to means for
ensuring that moneys paid actually reach the individuals who have suffeced loss, and it is possible thay
very large claims will be preseated on behaif of States themselves,

* The subject of contemporary inter-State acbitration has attracted periedic interest since 19451 see,
e.g., Hudson, Mterational Tribunaly Past and Futurve (1944), and Cariston, The Process of Inter-
national Arbitration (1946}; the unsuccessful draft conveation on arbitral procedure produced by the
1LC (1g953); Simpson and Fox, fmternational Arbitration (1950); ‘"The Circular Note of the Secretary
General of the Permanent Court of Arbitration’, American Journal of Interntational Law, 4 {1560),
p. 93133 Report of the UN Secretary-General on the Work of the Grgestization, UN Doe. Af8ect {1g70};
Yon Mangoldt, ‘Arbitration and Conciliation’, in Judicial Settlament of International Disputes Max
Planck Institute, 1974}; a spate of articles at the end of the 1g70s, particularly Decaux, *Pratique [ran-
caise en matitre d'arbitrage’, Amnuaive francais de dreit international, 24 {1978), p. 152, Caflisch,
‘L'Avenir de Parbitrage interétatique’, ibid., 25 (1976}, p. 9, and Johnson, "International Arbitration
Back in Favour?', Yearbook of World Affuirs, 1980, p. 3057 and most recently the new edition of Stuyt,
Survey of International Arbitrations 1y94-re89 (1992) (hereinalter Stuyt), and Coussirat-Coustére and
Eisemann {(eds.}, Repertory of International Arbitral Jwrisprudence {1985-91). The continued publi-
cations of the fatermational Lo Reports and the Reports of International Arbitral Swards are also of
ceniral unportanee.

¢ Bee previcus note. While comprehensive, this work cannot be regarded as definitive,
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between 1gooand 1945."* In marked contrast, the same number of yearsafter
the Second World War produced only 43 arbitrations.’ The vast increase in
the number of States and the corresponding increase in international trans-
actions is accompanied by a decline in the number of arbitrations.

Another very striking contrast, noted by several commentators, is that
between the ‘astoundingly high number of arbitration and conciliation
treaties concluded since the beginning of this century’ and the ‘*astound-
ingly low’ frequency of their application to actual disputes.™

There are a few very useful collections of treaty provisions for the pacific
settlement of international disputes's and several studies of these pro-
visions.’® The marked disparity between the hundreds of treaty provisions
for inter-State arbitration and the actual resort to arbitration by States
seems to point to the obvious conclusion that the treaty provisions are
rarely used. But the conclusion that they are superfluous should be resisted.
One very important function of these treaties is to show the commitment of
States to the peaceful settlement of disputes. And it has been argued that
the possibility of arbitration provided by the agreement may itself help to
motivate parties to settle their disputes by other peaceful means.”?

The strength of this argument is difficult to assess: as with suggested
explanations for the reluctance of States to resort to arbitration,*® there is
na way to test the apparently plausible suggestions about the motivations of
States. As regards the clear reluctance of States to use arbitration, writers

¢ These figures are based on the date of the award rather than that of the arbitration agreement. The
numbers are misleading in that each tribunal counts as one, whether it made tens or hundreds of
decisions or only one. ‘

3 This aumber can be reduced even further because some of the tribunals did not produce, or have
yet to produce any award. See Stuyt, No. 422, Great BritainiSaudi Arabia; No. 423, FrancefTunisia;
No. 443, FrancelGreat Britain. The award in No. 430, CanadalFrance, was produced on 10 June
199z, International Legal Materials, 31 (3592), p. 1149, and the award in No. 451, Great Britain
United States, was produced on 30 November 1ggz2.

+ Voo Mangoldt, ‘Arbitration and Conciliation Treaties”, in Bernhardt (ed.}, Encyclopedia of Public
International Law, vol. 1 {1981}, p. 28,

5 Spe, v.g., Qellers-Frahm and Wilhler, Dispute Settiement in Public International Law—Texts
and Materials {:984); United Nations, A Survey of Treaty Provisions for the Pacific Settiement of
International Disputes 1949-1962 {16663,

% Gohn, “The Function of International Arbitration Today', Recuer! des conrs, 108 (1963~),
pp. g-113; Soha, ‘Settlement of Disputes Relating to the Interpretation and Application of Treaties’,
ibid., 1350 {1g76=11}, pp. 195-294; Von Mangolds, loc. cit. above (n. 14}; Wihler, *Arbitration Clauses
in Treaties, in Bernhardt (ed.), Encyelopedia of Public Internativnal Law, vol. 1 {1981), p. 37.

7 Withler, loc. cit. above (n. £6), p. 37. An interesting recent exampie arose under one of the
netwark of Bryan treaties, which have been the subject of a good deal of condescending seeplicism over
the years. (See, e.g., Zimmern, The League of Nations and the Rule of Law 1918-1935 (1939}, pp- 128
ff.) However, the claim made by the United States against Chile in 198 concerning the deaths of Lete-
tier and Molfitt was for the convening of the Commission provided for in the 1914 treaty, and it was
agreed to convene the Commission to determine the amount of compensation payable by Chile as if liab-
ility had been established, although the payment would be ex gratia. it was agreed that the decision of
the Commission would be binding, See Chile-United States: Agrerment to Settle Dispute Concerning
Compensation {or the Deaths of Letelier and Moifi, International Legal Materials, 30 (1993), p- 432,
and the Commission’s report, ibid., 12 {1092}, p. 1. In January 1992 Chile agreed to pay 32,611,892, 10
be divided between relatives of these killed.

# Von Mangoldt, loc. cit. above (n. 14).
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have suggested various possible explanations: that States are not willing to
risk submitting important disputes to arbitration; nor, conversely, will they
go to the trouble and expense of submitting unimportant disputes to arbi-
tration; it is likely that if one party does not want to go to arbitration the
other will not insist on this. But, as Jennings remarked with regard to the
once limited use of the International Court of Justice, ‘as long as few
governments in practice resort to the Court, almost any explanation will
seem to be borne out by the facts’.’?

Studies of the vast mass of treaty provisions on inter-State arbitration®
show certain clear developments since the 1794 Jay Treaty. From the end
of the nineteenth century the early bilateral provisions for arbitration were
supplemented by multilateral treaties—as a consequence of the general
growth in multilateral treaty-making. At the same time the early provisions
for ad hoc arbitration were followed by treaties establishing institutional
arbitration. The gradual increase in general arbitration treaties in the nine-
teenth century, culminating in the 1899 and 1907 Hague Conventions, has
tailed off. Since the Second World War general arbitration treaties such as
the 1948 Pact of Bogotd and the 1957 European Convention for the Peace-
ful Settlement of Disputes are exceptional,®* whereas arbitration clauses in
treaties dealing with other matters have continued to increase. Attempts to
strengthen arbitration clauses and agreements, to produce the perfect,
binding, inescapable commitment to arbitration, continued after the Hague
Conventions but have had very little impact in practice.*® The Inter-
national Law Commission originally intended to produce a draft Conven-
tion on Arbitral Procedure, but its provisions proved unacceptable to States
because of their attempt to impose stronger obligations on States, and they
were downgraded to the status of ‘Model Rules’ and have never been
adopted as such in practice.*

The developments in treaty practice—from bilateral to multilateral, from
ad hoc to institutional arbitration—have not been matched by analogous
changes in actual arbitral practice. The contrast between the very substan-
tial amount of treaty provision for arbitration and the very small number of
actual arbitral awards®t suggests that attempts to prescribe how States
ought to use arbitration will be vain. It is more important to consider how

‘Qﬁjcnuings. in Judicial Settlement of International Disputes (Max Planck Institute, 1974), p. 35 at
P See the works cited in n. 10 above.

* Both these treaties provide for other means of peacelu! settlement, in addition to arbitration,

* Perhaps the 1982 Law of the Sea Convention arrangements will eventually prove to be an excep-
tion. The 1991 Protocol on Environmental Protection to the Antarctic Treaty, International Legal
Materials, 30 (1991), p. 1453, is of interest in providing for compulsory and binding dispute sestlement

by either the 1C] or an arbitral tribunal; the powers of the arbitral tribunal extend to issuing ‘provisional
measures’.

*3 Schiochauer, ‘Arbitration’, in Bernhardt (ed.), Encyclepedia of Public International Law, vel. 1
{10812}, p. 13 at pp. 25-6; Von Mangaldt, loe. cit. above (n. 10), at p. 439, For the test of the ‘Model
Draft on Arbitral Procedure’, see Yearbook of the International Law Compnission, 1958, vol. 2, p. 33,

3% Of course the small number of arbitral awards docs not signify that the issues involved are unim-
poriant, or that the awards themselves are legally insignificant,
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States have used arbitration in practice and to decide whether any deduc-
tions may be made as regards the future of arbitration.

This section began with a reference to the decline in the number of inter-
State arbitrations since the Second World War. Any such attempt to quan-
tify inter-State arbitration necessarily raises the question what is to be
counted. If Stuyt’s list of the post-Second World War arbitrations 1s taken
as the convenient starting point, some doubts arise about those tribunals
that did not apply public international law,* This question of the actual (o1
the proper) scope of international arbitration is a controversial one. In
international law, unlike municipal law, arbitration was the norm until the
twentieth century; that is, it preceded judicial settlement. The creation of
the Permanent Court of International Justice gave rise to new questions

- about the role of arbitration.

A significant number of treaties made after the creation of the Permanent
Court of International Justice distinguish between legal and non-legal dis-
putes; the former are to be referred to the Court, the latter to arbitratior
and other methods of settlement.*® The distinction seems clear and logical
and certain writers apparently accepted it.*7 But this simple dichotomy
made in many arbitration treaties has not been reflected 1n arbitral practice.
The legal/non-legal distinction has been attacked,*® Other writers insist or
the legal nature of arbitration.*?

As Hersch Lauterpacht observed, there is an interesting relation betweer
this legal/non-legal distinction and exclusion clauses.>® The debate on the
proper scope of international arbitration had earlier focused on exclusior
clauses restricting the scope of tribunals’ jurisdiction. Clauses excluding
from arbitration matters affecting honour, vital interests and independence
received extensive discussion.?' Such clauses came to be replaced by those
excluding matters of domestic jurisdiction.?* Because almost all arbitratior

5 Gee Stuyt, No. gr2, UN Tribunal on Eritrea; No. 413, UN Tribunal on Libya; Ne. g14, Bel
glumeiNetherlands; No. 436, France/Spain. Discussion by Verzijl, op. cit. above {n. 1}, at pp. 161 ff
and Von Mangeldt, loc. cit. above (n, o}, at pp. 424-8.

% See Sohn, “The Function of International Acbitration Today’, loc, cit. above {n. 16); and Sohn
in Fudicial Settlement of International Disputes {1974), at pp. 147-8.

27 See, e.g., Sohn, “The Function of International Arbitration Toeday’, loc. eit. above {n, 16). How
ever, Sohn sccepts that certain legal disputes should still be referred to arbitration—those involving
farge groups of claims, minor prablems and those involving non-State parties, Otherwise he expressec
the hope that legal disputes would be submitted to the International Court of Justice: *Arbitration wil
have to look for other arcas if it wants to retain its vizality and 1o continue its old-time traditdon’ {p. 86).

*® Gee, e.g., Lauterpacht, The Function of Law in the International Community (1933).

* Von NMangoldt adepts a nacrow conception of arbitration and includes only those based on inter
national [aw: loe. cit. above (0, 10}, Verzijl, op. cit. above (n. 1), also takes this view. For Scheuner
the wishes of the parties determine whether arbitration is to be legal or non-legal: Yudicial Settlement g
Internarional Disputes (1974), at p. 148.

3 Lauterpacht, op. ¢it. above (n. 28), at p. 46.

3t See Partsch, ‘Vital Interests', in Beenhardt (ed.), Encyclopedia of Public Imernational Law
vol. to {1981}, p. 326; Wilson, ‘Reservation Clauses in Apreements of Obligatery Arbitration’, Amert
can Jowrnal of hutesnational Law, 23 {1929), p. 08; Wehberg, 'Restriciive Clauses in Internationa
Asbitration Treaties’, ibid., 7 {1913}, p. 3or.

#* See Lauterpacht, op. cit. above (n. 28); Partsch, lee. cit. above (n. 31}); and Wilson, loc, oit
above (o 31),
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tribunals have in practice been ad hoc tribunals established by special
agreement,3? these exclusion clauses more or less completely escaped any
discussion by tribunals.

The shift in treaty practice is clear—from exclusion clauses to the legal/
non-legal distinction. But this shift did not lead to any change in State prac-
tice as regards arbitration—and it would have been a very important
change, Although some nineteenth- and early twentieth-century tribunals
were required to apply considerations of justice and equity as well as, or
instead of, international law, many others applied international law, The
treaty division between legal disputes to be referred to the Court and non-
legal disputes to be referred to arbitration is certainly not reflected in post-
Second World War arbitral practice. (Indeed, with the decline in both the
conclusion and the invocation of the once-popular general arbitration
treaty, this type of division of disputes has largely disappeared.) If anything
there has been an increase in the legal character of arbitration. The ad foc
agreements that have in fact established arbitration tribunals since the war
overwhelmingly refer to international law as the applicable law.** An inter-
esting development is that whereas a considerable proportion of the earlier
post-War agreements did not include an express choice of law clause,? or
referred only to the treaty under which the dispute arose,3® almost all the
most recent agreements make express provision for the application of inter-
national law by the tribunal. The first of the three Rainbow Warrior cases is
a notable exception to this general rule.37 In this case, in which France and
New Zealand agreed to refer all the problems arising from the Rainbow
Warrior affair to the UN Secretary-General for a ruling, the States parties
did not give any direction as to the applicable law. In fact the arguments of
both New Zealand and France were explicitly based on international law,
although in introducing his ruling the Secretary-General said only that it
was ‘equitable and principled’. The 1986 agreements made between France
and New Zealand pursuant to the Secretary-General’s ruling provided that
any dispute concerning the interpretation or application of the agreements
(on the apology by France, compensation, the detention of the two French
agents already convicted in New Zealand, and non-impairment of New
Zealand exports to the European Community) could be referred by either
party to arbitration, but again did not make any provision as to the appli-
cable law. However, the 198¢ agreement establishing the arbitral tribunal

31 Fes below, n. 39.

3¢ It is noteworthy that neither Stuyi, op. cit. above (n. 10), nor the summaries in Beruhardt {ed.),
Encyclopedia of Public International Law, vol. 2 (1681}, give a complete record of the applicable law in
aehitral awards, But Coussirat-Coustdre and Elsemann (eds.), op. «it. above (n. 10), especially vol, 3,
pp. 1478-85, is morz instructive.

35 See, eug., Stuyt, Mo, g20, UKIGreeee; No. g22, UKIGreece; No, 423, France!Spain.

3% See, e, ibid., No. 423, France/Tunisia; No. 426, Austria/FRG; No, q273, Austia/FRG,
No. g30, ltalp/USA,

37 Ihid., No. 446, FranceiNew Zealand; see United Nations Secretary-General: Ruling on the
Rainbow Warrior Affair between France and New Zealand, International Legal Materials, 26 (1934),
p. 1336, and Rainbomw Warror {1080}, 74 ILR 256,
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following the departure of the French agents from Hao provided tha
decisions should be based on the 1986 and 1989 agreements and on ‘ths
applicable rules and principles of international law’.3® The Secretary
General’s ruling also referred to France's undertaking to enter into bindiny
arbitration with Greenpeace on the assessment of damages payable t
Greenpeace for reparation including loss of the Rainbow Warrior, but th
question of the applicable law was left to arrangements between France anc
Greenpeace.?

1t is also clear that, since the Second World War, arbitration tribunals 1
cases where there was no express choice of law clause in the agreement haw
uniformly chosen to apply international law. Thus, in the Diverted Cargoe.
case?® between Great Britain and Greece the arbitrator said that, as then
was no express clause on the applicable law, he would limit himself to th:
role of judge and decide ‘sur la base du respect du droit’ as under the 19
Hague Convention, Article 37. Similarly in the Ambatielos case® betwees
the same parties there was no express choice of law clause in the 1926 dec
laration which established the obligation to arbitrate differences arising ou
of an 1886 treaty. The Tribunal had to consider the United Kingdom argu
ment that it had no jurisdiction to decide the Greek claim because the clain
was made under general international law and did not arise out of the 138t
treaty. Even so, the Tribunal did not discuss the question of the applicabl
law, but in its consideration of the effect of delay and of the local remedie
rule it assumed that international law was applicable.

In the Lac Lanoux arbitration*® the tribunal did discuss the applicabl
law because the parties disagreed on this. The tribunal said that, becaus
the question before it related uniquely to an 1866 treaty, the tribunal woul
apply the treaty if it was clear. But if interpretation was necessary the tri
bunal would turn to international law, allowing it in this case to tak
account of the ‘spirit’ of the Pyrenees treaties and ‘des régles du droit inter
national commun’. This is the common pattern when the compromis refer
simply to the treaty under which the dispute arose.®

Tribunals have also considered how far they are free to go outside inter
national law. The UN Tribunal on Libya,* ‘whose decisions shall be base
on law’, saw itself as limited by this and not free to make equitable arrange

3 See the 1ggo award of the theee member tribunal (Stuyt, No. 448), Rainbow Warrior (1990}, 3
LR 499.

30 This 1987 award remains unpublished, although it is known that the tribunal awarded §8.159,0¢
to Greenpeace and that France complied with the award, This arbitration is described by Sty
(No. 147} as ‘France-New Zealand’, but the specific agreement to arbitrate was between France and tb
Stichting Greenpeace Council, the argument was presented by Greenpeace, and the award was made |
favour of Greenpeace. See further the Memorandum of the Government of the French Republic to th
Becretary-General of the United Natlons (1986), 74 ILR 264, 268.

42 Reports of International Arbitral Awards, vol. 12, p. 37 (1933).

+ Ibid., at p. 87.

4% Ibid., at p. 28z,

1 See, e.g., Stuyt No. g23, Framce/Tunisia; Mo, 426, AustrialFRG; No. g2, Austriaf FRC
No. 439, talp/U5A,

# Reports of International Arbitral freards, vol. 12, p. 351 {1930).




INTER-STATE ARBITRATION SINCE 1945 105

ments, by which it seems to have understood arrangements that were not
provided for by the General Assembly resolution establishing the tribunal
and laying down economic and financial provisions for the relations of Italy
and Libya. The term ‘equity’, as used in compromis and in arbitral awards,
is fundamentally ambiguous: it may be interpreted as signifying ‘principles
infra legem, praeter legem, ot contra legen?’, that is, as involving principles
that are part of international law, that complement international law, or
that are inconsistent with international law.# In the Rann of Kutch pro-
ceedings, as in the leading IC] cases,t® the term was used in the first sense.
The compromis made no provision on the applicable law. The question
arose whether the tribunal had the power to decide ex aequo et bono and it
made a separate ruling on this matter. It found that a tribunal would have
this wider power to go outside the bounds of law only if such power were
conferred on it by mutual agreement between the parties. In this case the
parties’ agreement did not do this clearly and beyond doubt. The tribunal
did say that as both parties agreed that equity was part of international law,
they were free to present and develop their cases with reliance on principles
of equaty . ¥

Thus there is no sign that States want to use arbitration mainly for non-
legal disputes.®® The arbitration agreements establishing tribunals almost
all refer to international law. And arbitral tribunals in the absence of any
express choice of law clause apply international law; they do not seem pre-
pared openly to avow that they will indulge in non-legal decision-making.
The question how far tribunals in fact use compromise in resolving the dis-
putes presented to them will be discussed in the next section,

Another basic question that arises in this consideration of post-Second
World War arbitration and comparison with earlier practice 15 that of the
composition of arbitration tribunals. Writers have deseribed the diversity of
pre-Second World War practice in this regard, a diversity that is apparent
fram the earliest days of modern arbitration.® The Jay Treaty provided for
tribunals of three and five members, the umpire to be chosen by the other
arbitrators on each tribunal. The umpires were of the nationality of one of
the parties.’® The next vear the umpire of the three-man tribunal in the

5 Bee, e.g., E. Lauterpacht, Aspects of the Administration of International Fustice {191}, p. 117,
An interpretive decision that in a particular context the term ‘equity’ falls into one or other of these thre
categories does not resolve all problems as to its speeific application.

3 Rann of Kutch coss {1968), Reports of International Arbitral Awards, vol. 17, p. 55 of. Burhing
FasoiMali, ICF Reports, 1986, p. 534 at pp. 5674,

47 Gee {urther Section H I, below,

4 Coneiliation s, of course, avaiable for such disputes. See, .., Jan Mayen, International Legal
Materials, 2o {1981}, p- 797 (leeland!Norway), although it is of interest that the reasoning of the con-
ciliators in this case is not markedly differeat from that of an arbitzal tribunal or of the IC} in 2 maritime
boundary case. For observations concerning justiviability and the legal nature of disputes, sce Nicara-
gua v. USA, ICY Beports, 1984, p. 392 (fwrisdiction and Admissibility), Nivaragna v. USA, ICY
Reports, 1988, p. 14 esp. at pp. 16770 (Merils),

4 Ses the works referred 1o in n. 190, above.

% Suyt Nos, 1, zand 3.
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Spain-United States arbitration was not a national of either party.’" I
1797 the Empress of Russia was the sole arbitrator between Austria an
Prussia; she referred the dispute to a three-man commission.>*

Apart from a move away from tribunals composed solely of nationals ¢
the parties, no clear pattern or line of development in the composition ¢
tribunals has been readily discernible. Since the Second World War th
large majority of tribunals have been three-man tribunals.®® There hav
also been a significant number of tribunals with five or more members, an
five cases were submitted to single arbitrators.5* Among the three-man tr
bunals there is again the diversity that was to be expected on the basis ¢
earlier practice. In some each party chose a national; in others they had t

. select a non-national arbitrator. In some the arbitrators chose the umpire

in others the parties were to agree on this. In the latter case, the States pat
ties regularly failed to agree on an umpire and the ad hoc agreement
included fall-back provisions for other means of appointment.3 Such diff
culties in the choice of umpire, however, do not seem to lead to any prot
lems with compliance with the final award. They do not reflect on, o
affect, the parties’ commitment to the arbitration process.

This question of the composition of the arbitration tribunal is often corn
sidered to have implications for the role of the tribunal and the nature of th
arbitration process. It has been suggested that tribunals with a majority ¢
national arbitrators are more likely to turn to compromise, whereas tri
bunals composed of non-national arbitrators are likely to operate strictly o
the basis of law.5° This argument will be considered in the next section.

Another striking feature of post-Second World War arbitral practice—
and another instance of continuity—-is the ad hoc nature of the tribunals
As was mentioned above, arbitration treaties began to provide for what i
commonly called institutional arbitration in the nineteenth century. Tha
is, States agreed that all, or a particular category of, future disputes shoul
be referred to arbitration. States were prepared to commit themselves 1
advance to arbitration, or so it seemed.

¥ ibid., No. 4.

52 Ibid., No. 4a.

33 The word ‘man’ is used advisedly. Apart from the Empress of Russia, the Queen of Spainand tb
Queen of England, there has been only one woman arbitrator in inter-State cases, Ruth Lapidoth «
Israel in the Taba arbitration, hiternational Legal Materials, 27 (1088), p. 1421,

5 Stuyt, Ne. 311, Ecuador!Peru; No. 415, the Wonetary Gold case; No. 420, the Diverted Cargo
case; No. g23a, Belgtmilreland; Mo, 448, the first Rainbow Warrior case. (In the Palena (1966, 3
ILR 16) and Beagle Channel (1977, 32 ILR g3} cases between Argentina and Chile, the sole arbitrats
specified by the 1goz Treaty was the Queen of England, but she referred the case to panels of threc an
five arbitrators respectively.) It is not obvious that these cases support Von Mangoldt's argument the
single arbitrators will be appointed only when they have special personal qualifications. Rather most «
them seem to be intended to save time and meaey in unimportant cases--Yon Mangoldt's other sugge
tion to explain resort to a single arbitrator (loc. cit. above (n. 10}, at p. 524,

55 Sruyt, No. 4235, Lac Lanoux, loc, cit. sbove (n. 42); Stuyt, No. 428, France/US ir Service
{1963}, Reports of International Arbitral Awards, vol. 16, p. 75 Stuvt, No, 433, Ram of Kuteh, loe. o
above (m. 48); Stuyt, No. g1, GuinealGuinea-Bissau (1985}, Heports of Inmternational Arbitre
Aggards, vol. 19, p. 149.

3% See Von Mangold:, loe, cit, above {n. 10}, at pp. 528 ff.
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Some, but not all, such agreements established standing tribunals ready
to spring into action when called on. Several of these were to be attached to
international organizations. These provisions for ‘permanent’ tribunals
have received considerable academic attention, 37 but most have never been
set up, and the treaty provisions thus remain a dead letter in many cases.
Even when such tribunals have been established, they rarely decide any
€ases.

Similarly the treaty provisions for future disputes to be referred to arbi-
tration have not been much used in practice. Many of these agreements are
of a very general nature.’® They are far from being self-executing and need
to be supplemented by a special agreement in the event of an actual dispute.
Unilateral application is rarely sufficient to get the arbitration process
going. In all the cases where the parties had a prior treaty commitment to
arbitrate future disputes (about a quarter of the total number of arbitrations
since the war), the parties made a special agreement to establish the arbitral
tribunal.’® For example, in the Beagle Channel case, although Chile made
an initial unilateral request for arbitration to the Queen of England under
the 1goz Treaty between Argentina and Chile which conferred on the Eng-
lish monarch jurisdiction to arbitrate disputes between those two States,
the Queen only undertook the arbitration after extensive consultations with
the parties had established the willingness of both to accept arbitration, a
willingness expressed in the compromis agreed in 1g7:. It is clear that
States continue to prefer the freedom of ad hoc arbitration; the vast major-
ity of tribunals that have made awards since the Second World War have
been ad hoc tribunals.

How does the subject-matter of post-Second World War arbitration com-
pare with earlier practice? The most obvious change is in the decrease in
arbitrations concerning injuries to aliens, The Iran-US claims tribunal, the
post-war conciliation commissions, and the United Nations Compensation
Commussion established after the 1ggo—gr Gulf conflict, deal with claims
hike those brought to the old mixed claims comunissions. The individual
arbitrations in cases such as Ambatielos,* Diverted Cargoes,® Gut Dam ,*

5 See, e.g., Qellers-Frahm and Withier, ap. cit. above (. 15); Tomuschat, ‘International Courts
and Tribunals with Reglonally Restricted andior Specialized Jurisdiction', in Judicial Settiement of
Daternational Dispures (Max Planck Institute, 1974), at p. 285; Sohn in ibid; and the works listed in
n. io, above.

¥ See Simpsen and For, op. cit. above {n. 10}, chapter 3; Yon Mangoldt, loc. cit. above {n. 10}, at
p. 48g {i. .

¥ Seuyt, No, g2z, Ambatielos, loc. cit, above (n, 41); Stayt, No. 425, Lac Lanoux, loc. cit. above
(1. q2); Stuyt, No. g3z, ArgeatinalChile (1966), Reports of International Arbitral Awards, vol. 16,
p. 111; Stuyt, Ne. 415, Beagle Chamiel, loc. cit. above (n. §4); Stuyt, No. 444, The Filetage case
{1986}, 82 ILR 590; Swuvt, No. 430, Canada/France, Revue géndrale de droit international prbitc, o3
{2980}, p. 480; and the five air transport arbitrations (Stuyt, Nos, 42713, 428, 430, $30. 431).

“ Loe. eit. above {n. 41).

® Loc. tit. above (n. 40).

“ International Legal Materials, $ (1060}, p. 118,




108 DEVELOPMENTS IN DISPUTE SETTLEMENT:

and in some respects the Rainbow Warrior™ also involve issues of Statt
responsibility for injury to aliens, but the balance has clearly shifted away
from the type of claims that made up over half of pre-Second World War
arbitrations.%

The second largest category of pre-Second World War claims was bound.
ary and territorial sovereignty cases. These formed about a quarter of al
cases; as eleven out of the forty-three post-Second World War cases listec
by Stuyt also concern territorial and boundary questions, this proportior
has remained constant. Although limited in number, several of thes:
awards attest to the considerable significance for international relations o
arbitration and adjudication as means of settlement of boundary and terri.
torial disputes. Where incentives exist to seek a settlement, such as the neec
to avoid violent conflict or to define rights with certainty in order to allow
development, resource exploitation, or environmental protection, third
party settlement based on international law may secure legitimacy anc
acceptance for a solution which politicians and officials within the State:
concerned would have been reluctant to propose for fear of recrimination
Some territorial and boundary disputes are particularly susceptible
third-party settlement, where the structure of the dispute is such that bot!
sides are likely to get something of what they want, and will thus be able tc
portray the outcome as a success rather than a loss. Settlements in bound
ary and territorial cases are legally distinctive in that, unlike an award o
damages in a case concerning State responsibility, they are typically dis
positive as to title to territory or delimitation of a boundary.

About a fifth of the tribunals listed by Stuyt dealt with claims arising ou
of the Second World War. The remainder are a diverse collection, but thei
common feature is that they all involve some aspect of treaty interpretation

Finally, the question arises which States have resorted to arbitratior
since the Second World War? If the cases ansing out of the war are dis
counted, it is France, the United Kingdom and the USA that have mads
the most use of arbitration.®s The States of the former Soviet bloc hav:
thus far been, not surprisingly, completely absent. As regards Third Worlc
States, they have resorted to arbitration in several major boundary cases
although not thus far on other issues. Latin American States are no longe
subjected to extensive arbitral claims for injuries to aliens by more powerfu
developed States. Their early commitment to peaceful settlement of dis
putes and their crucial influence on the development of arbitration treatie
have not led them to turn to arbitration since the Second World War excep

% Loc. ¢it. above {n. 37); this award refers to the determination of compensation dus to Greenpeac
and to the sertioment between France and the family as to compensation for the death of the crew men
ber killed, The unpublished France/Greengpeacs award deals with reparation,

4+ Tn part this may be atribuied to the rise of lump sum settlement and national claims commissions

% A pomparison with an earlier period is of interest. Politis, La Justice international {124}, p. 33
indicates that in the period 1794~10914 total numbers of cases submitted to arbitration {or the followin
States were: Great Beitain 31, USA 6g, France 33, ltaly 15, Germany {mainly between German States
15, Russia 3, Austria 2, Japan 2.
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in six boundary or title to territory cases. Asian, African and Middle East-
ern States have also submitted boundary/title to territory cases to arbi-
tration. In fact, all except two of these cases have involved Third World
States. This corresponds to the willingness of developing States to use the
International Court of Justice in boundary and territorial cases, and s
further evidence of the peculiar suitability of these cases for arbitral and
judicial settlement.

The hazards of generalization and prediction in this area are clear from
earlier statements overtaken by events. Schlochauer spoke of an increase in
arbitration since 1945 because of the tribunals established under the peace
settlements. He said that ‘ad hoc tribunals are resorted to only in excep-
tional cases’, and predicted that what he saw as the lesser authority of the
International Court of Justice as compared with the Permanent Court
would lead States to turn to arbitration.®® Similarly Caflisch predicted a
more promising future for arbitration because of the reduction in activity of
the International Court of Justice.?” But two basic conclusions may be ven-
tured. It seems likely that arbitration will continue to be an important
alternative to the International Court of Justice for legal disputes between
States. And it seems very unlikely that generalized institutional arbitration
will become more popular, although specialized bodies such as the GATT
Disputes Settlement Panels and the Law of the Sea Tribunal may assume
greater importance,

1T, Tase ConrtTriBuTIiON OF ArBITRAL DECISIONS TO
DisPUTE SETTLEMENT

The three most obvious reasons for States to choose arbitration over
settlement by the IC], particularly now that the modified and functional
Chambers procedure 1s established and has demonstrably increased the
flexibility of that body, are the possibility of secrecy, the possibility of
greater party control over the composition of the tribunal, and the ability to
avoid an intervention in the proceedings by a third State. A fourth feature
1s the possibility of closer control by the parties of the questions actually
addressed by the tribunal, although the International Court has also shown
considerable deference to the parties in special agreement cases. Further
possible advantages which have been relevant if not highly significant in
practice include the possibility of recourse to the ICJ against a tribunal

decision,”® and conceivably the non-application of provisions such as

“ Schiochauver, loe. cit. above (a. 23), at p. 20 and p. 25.

57 Lot. ¢it. above {n. 10).

* e.g. the Arbitral Award of the King of Span (1906} case, ICY Reports, 1960, p. 192, and Cuinea-
Bissau v. Seneged, ICY Reports, 1yg1, p. 53. Fitzmaurice argued more generally: "There is no doubt
that one of the great psychological deterrents to resorting to internatioral adjudication is the feeling
governments have that, by doing so, they lose control of the case | . . whereas In an international politi-

- zal organ, a government can speak and manoeuvre up to the last moment when the final vote is taken.
For this reason, however desirable fimality may be in principle, 3t is at least worth considering
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Articles g4 and 102 of the UN Charter.® Resort to arbitration may also be
response of States discouraged by a particular experience with the ICJ.:
Finally, where it is desired to entrust resolution of the dispute to persor.
with particular technical competence, arbitration by technical experts or b
international adjudicators closely assisted by technical experts may be pre
ferred to 1CJ adjudication.”

Secrecy

Secrecy is precluded by the Statute and Rules of the IC]. Notification ¢
the request or compromis must be circulated to all other parties to the Sta
ute,” and the judgment must be made public,” It appears that the Rule
do not preclude the parties from providing for the oral hearings to be pr
vate (although this is likely to be rare in practice), and parties may concen
ably be able to persuade the Court to exercise the discretion allowed to it b
the Statute and Rules to keep the written pleadings private. In an arb
tration, however, the parties are able to keep all phases of the proceeding
private. Thus, for instance, very little is generally known about the prc
ceedings or reasoning of the Dubai-Sharjah and second Rainbow Warric
{Greenpeace-France) arbitrations, although inter-State arbitrations i
which not even the award is published remain exceptional. More commo
is the permanent confidentiality of pleadings and oral arguments, as in th
Anglo-French Continental Shelf case. If such confidentiality can be relie
upon, States become free to take positions in the pleadings and oral arg

whether . . . some system of really adequate international appellate jusisdiction could not be institute
sveording 1o which a tribunal such as the International Court of Justice would rank as a final court
appeal, rather than of first instance . . .1 review of Jenks, The Prospects of International Adjudicatio
University of Kansas Law Review, 13 {1963}, p. 442 at p. 440.

% See the Guinea-BissauiSenegal arbitration {198¢), 83 ILR 1, in which the tribunal held th
Article 102 of the UN Charter was not material in that while the 196c Franco-Portuguese agreeme
had net been registered with the UN Secretariat, Article 1o2(2) did not preclude its invoeation bein
the tribunal, which was not an organ of the UN, Cf, the considerable importance attached to Article &
y the United Kingdom in negetiations with Iseland over a compromissury clruse for reference to o
ICT (Fisherfes Furisdiction case, ICY Reports, 1973, p. 3 ot pp. 12-13}, and its invocation by Pakistan
the JCAQ Council case, ICF Reports, 1972, p. 40 81 p. 31, and on the part of South Afriea in the Sox
Wess Africa cases {e.g. dissenting opinion of Judge Van Wyk, ICY Reports, 1962, p. 631, and separa
opinion of Judge Van Wyk, ICY Reports, 1666, p. 114).

2 Thus it has been suggested that France's preference for arbitration in the Angle-French Comtine
tarl Shelf case was influenced by the Nuclear Tests cases, ICF Reports, 1974, p. 253 and p. 457, and tf
reluctance of Thailand to rsk return to the IC] after the Temple case, ICT Reports, 1962, p. 5, 15 asso
ated with its reported preference for arbitration rather than reference to the IT] in dispute setleme
provisions in treaties {including the 1990 offshore resources joint development agreement with Bala
sia}. Article g3 of the UN Charter, in the chapter concerning the 1C], provides: ‘Nothing in the prese
Charter shall prevent Members of the United Nations from entrusting the solution of their differenc
to other tribunals by virtue of agreements already in existence or which may be concluded in the future

7t Thus the 1982 Law of the Sea Convention provides for binding arbitration by special arbitral
bunals consisting of five qualificd sxperts if the dispute concerns fisheries, protection and preservath
of the marine environment, marine scientific research or navigation. Cencern has occasionstly be
expressed about the capability of the 1C] to handle, for example, a sciemtifically conplex and 1echnic
environmental dispute,

7 Statute, Art. 40(3), and Rules, Art, g2,

3 Statute, Art. 50, and Rales, Art, g3,
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ment without concern that these may be later cited by third States as, for
instance, evidence of State practice or admissions against interest. Confi-
dentiality during the proceedings, as in the UK~US Heathrow Landing
Charges arbitration conducted discreetly in The Hague, may be useful to
avoid potential domestic political difficulties resulting from publicity. The
absence of publicity may be important also to enable States or individuals
to preserve dignity in particular cases.

Choice of arbitrators

States may value the capacity to choose or at least to influence the choice
of arbitrators for many reasons. The case for the appointment by States of
nationals as arbitrators is similar to that for the appointment of ad hoc
judges in the ICJ: it gives the parties confidence that their particular
national concerns will be represented and pressed throughout the tribunal’s
deliberations, As in the International Court, national arbitrators have on
occasion voted with the majority against contentions advanced by their
State,”* although dissenting opinions by national arbitrators against their
own State are rare.’® The case for the appointment of all or all but one of
the arbitrators by the parties (including the appointment of non-nationals)
is principally that this ensures that each party feels a degree of confidence in
the tribunal as a body likely to appreciate the factual, political and legal cir-
cumstances in a manner with which it can identify and which it can accept.
In cases where the parties have shared perceptions, it may be possible for
them to agree on all {or all but one) of the arbitrators. The freedom to
choose arbitraters is now matched by the freedom offered to the parties by
the IC] Chambers procedure. In the Gulf of Maime case the power to
choose the judges who would form the Chamber was clearly a major attrac-
tion of the Chambers procedure for Canada and the USA; they made it
clear that, if the judges they wanted were not appointed by the Court to
serve on the Chamber, they would turn to arbitration.”® There was some
initial doubt whether the provision in Article 17(2) of the Court’s Rules
that ‘the President shall ascertain the views of the parties regarding the
composition of the Chamber’ allowed the parties actually to control the
choice of judges by the Court.”? Some judges still maintain that an essential
difference between the IC] and ad hoc arbitral tribunals is that in a court of

7+ Hee, e.g., the position taken by the Spanish arbitrator in Lac Lanoux, loe. cit. above (n. 42); and
that taken by the Austrian arbitrator in the case concerning the Interpretation of Article 24 of the Treaty
of Finance and Compensation of 27 November 1961 {1972}, Reports of International Arbitval sweards,
¥voi. 1 - 3.

025 (%’npthg 1C], see, e.g., Suh, "Voring Behavior of National Judges in International Courts’, mest-
can Fournal of International Law, 63 {1960}, p. 224; and Weiss, ‘Judicial Independence and Impartial-
'ity:gfl Preliminary Inguiry’, in Damrosch {ed.), The International Cowrt of Fustice at a Crossroads

1587 .23, N
{ 2"’ 2‘:,{:5 Odai ‘Further Thoughts on the Chambers Procedure of the International Coust of Justice’,
Amertican Journal of fmternational Law, 82 (1988}, p. 5565 Schwebel, *Ad Hoc Chambers of the Inter-
national Court of Justice’, ibid., 81 {xg84), p. 831,

¥ See the dissenting opinions of Judges Morozov and El-Khant in the Gulf of Maine case, ICF
Reports, 1982, pp. 11-12,
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justice the parties do not, and ought not to, have the power to choose tt
judges (beyond the specific exception in relation to judges ad hoe).™ B
the Court has consistently given effect to the wishes of the parties in 1
establishment of Chambers,™ o

It may be important for the arbitrator to share the social or legal cultu:
or the historical experience of one or both States. The Temple case illu
trates the potential importance of these factors. In his dissenting opinios
Wellington Koo, an Asian judge, did not regard the failure of Prince Dan
rong or the Siamese Government to protest at the flying of the French fl:
during his visits to the temple as having great legal significance. K
quoted the Prince’s daughter: ‘It was generally known at the time that v
only give the French an excuse to seize more territory by protesting’. Kc
accepted this, adding that this ‘was, generally speaking, the commc
experience of most Asiatic States in their intercourse with the Occident
Powers during this period of colonial expansion’.’® A view of Thai or Asi:
culture is also evident in his view that, rather than being a legally significa:
omission, it would have been inappropriate to raise the question of a min
boundary variation before the Franco-Siamese Commission when Thailar
was trying before that Commission to regain whole provinces which
claimed had been taken by France. In cases where the States share commc
cultural referents of central importance, arbitrators or judges who do n
understand these may risk missing sensitivities and nuances in the partie
perceptions of the dispute. Where cultural differences are important to tl
substance of the case or to the presentation of the decision, the tribun
almost inevitably must aim for neutrality,® but a neutrality which engag
with the relevant cultural mores rather than ignoring them.®

Intervention
The Statute of the IC] opens the way to intervention by third States
contested cases on two bases: a right to intervene where the construction

7 8ee the dissenting opinion of Judge Shahabuddesn in Guif of Fonseca (El Salvadaritiendura
Application by Nicaragua for Permission to Intervene, ICY Reports, 199s, p. 3 (see also the dissenti
opinion of Judge Tarassov}.

7 See the declaration by Judge Oda, {CF Reports, 1987, p. 13,

8o ICY Reports, 196z, p. 91,

¥ CI. Bernini, ‘Cultural Neutrality: A Prerequisite to Arbitral Justice’, Mickigan Journal of Ini
national Law, 10 {:g8g), p. 19. An obvious arca of difference concerns the pewers and obligations
the State with regard to the expropriation or protection of property. Cf. more generaily Cohen, Ve,
tiating Across Cultueres: Communication Obstacles in International Diplomacy (1991},

®2 The Fapanese House Tax case {1gos), Reports of Internatienal Arbitral Aweards, vol. 11, p. .
may be open to criticisin on this ground. The arbitrators were Ichire Motono (Japan), Louis Rena
(France, for the various Western powers), and Gregers Grem (Norway, as Umpire}. Japan's dis:
pointment with the award disinclined it to participate in international adjudication for many years. N
also the fatlure of the Franco-Moroccan Conciliation Commission cstablished in 1957 following
diversion to Algiers of a flight from Rabat containing leaders of the FLN. Moroceo withdrew from)
Commissian after the Commission decided by the vote of the three Western members (de Visscher (P
sident), Ago, and Massigl) against those of the Lebanese and Moroccan members (Mekkaoui 2
Filalli) further to postpone consideration of & Moroccan request that evidence be heard from Ben B
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a treaty to which the State is party 1s in question,® and a power of the

- Court to permit intervention on application where a State has ‘an interest of
a legal nature which may be affected by the decision in the case’. All but one
of the attempts to persuade the Court to exercise this power have been
unsuccessful, and the one exception, Nicaragua’s intervention in the Gulf of
Fonseca case bhetween El Salvador and Honduras, was permitted only
within narrow substantive and procedural bounds.® It has been suggested
that the Court’s very restrictive approach to intervention reflects its concern
that if States contemplating referring a dispute to the Court apprehend that
another State whose participation is not welcome may nevertheless succeed
in intervening, they are likely instead to go to arbitration.® Autonomy of
the parties renders such intervention virtually impossible in ad hoc arbi-
tration, although it is of interest that the 1ggr Environmental Protection
Protocol to the Antarctic Treaty does provide for intervention before the
Arbitral Tribunal.%

Choice of questions

1t is not uncommon for the instrument referring a particular matter to
arbitration to circumscribe the question in issue narrowly,® to define the

and other passengers. De Visscher’s view was that the real issues were of Jaw not of fact, and that Mor-
ocen's concern that these witnesses be heard was unjustified and a pretext (Aspects récents du druit pro-
cédural de la Conr Internationale de Justice {1966}, at p. 214). For Morocean and French views see
respectively Hamaeh, fufernational Conciliation, 1963, at pp. bo-b (reprinting a Moroccun government
publication), and ‘L'Afhire du F.OABV', Annuaire frangais de droit international, 4 (1958), p. 282.

93 Cf. the Haya De La Torre case {Colombia/Perie}, in which Cuba was permitted to intervene under
Article 63 (JCY Reports, 1951, p. 71, at pp. 75~7); the refusal to permit intervention by £l Salvador in
the then-current jurisdiction and admissibility phase of proceedings in Nicaragna v. USA {ICF Reports,
1084, p. 215}; the scparate and dissenting opinions in this case; and the comments on this decision by
Judge K.éba Mbaye, ‘L'Intérét pour agir devant la Cour Internationale de Justice’, Recues! des conrs,
20 {1988-11}, p. 223 at pp. 204-5.

% ICF Reports, 1gge, p. gz {decision of the Chamber}. By this decision intervention did not make
Nicaragua 2 party to the case, and the Special Agreement between Honduras and El Salvador remained
res inter alivs acta. See also the earlier decision of the full Court, ICF Reports, 1950, p. 3, holding that
the decision on intervention was a matter for the Chamber already constituted.

% See Brownlic, ‘Arbitration and International Adjudication: Comments on a Paper by Judge M.
Lachs', in Soons (ed.), International Arbitration: Past and Prospects (1gyo), p. 6o. The Libya/Malia
Contingntal Shelf case, in which both parties opposed Italy’s application to intervene under Article b2 of
the Statute (JCF Reports, 1684, p- 3), and the Libya! Tunisia Continental Shelf case, in which both par-
ties opposed Malta's application to intervene {(JCF Reports, 1981, p. 3], may be the type of situations to
which this comment is applicable. Anxieties of this sort will be enhanced by the decision of the
Chamber on Nicaragua's application to intervene in the Gulf of Fonseca case that, if the other require-
menis perainiog to Article 62 were satisfied, no jurisdictional nexus berween the intervening State and
the parties was required.

# arvicle 7 of the Schedule on Arbitration states: 'Any Party which belicves it has a legal interest,
whether general or individual, which may be substentially affected by the award of the Arbitral Tri-
bunal, may, unless the Arbitrat Tribunal decides otherwise, intervene in the proceedings.

57 e.g. in the Austric/Federal Bepublic of Gennany case {1972}, Reports of International drbitral
Awards, vol. 19, p. 3, the parties asked the tribunal to consider only exceptions to the renunciation
clause in the 1q61 treaty, rather than to interpret the renunclation clause itself.
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rules which the parties intend the tribunal to apply,® or to limit the rang:
of decisions which it is open to the tribunal to reach.’ Arbitral tribunal
have tended to accept and comply with such limitations.® The PCIJ dic
express concern in the Free Zones case about agreements between parties b
request the Court to adopt procedures not provided for in the Statute, bu
noted that it was for the Court to promote, so far as compatible with th
Statute, ‘direct and friendly settlement’ of disputes, and did in fact do a
the parties wished in making an order on a minor point in terms which indi
cated its likely views on the major issue.* In the Minquiers and Ecreho
case?? the International Court did not question the view of the parties tha
the islands must be under the sovereignty of one of them, and in the Gulf
Maine case® the Chamber did not controvert the view of the parties tha
the boundary must end at a point within a designated area. While th
Court’s duties to the entire international community are greater than thos
of an ad hoc tribunal, the apparent willingness of the full Court and o
Chambers to countenance certain agreements as to the basis of litigatios
indicates that, subject to the Statute, the adaptability of the ICJ to th
wishes of the parties is not so much less than that of arbitral tribunals b
practice as theoretical analysis might suggest.% Furthermore, the partie
may often not wish to, or be unable to agree to, define tightly the question
posed and the law aéaplicable even where they do resort to arbitration rathe
than to the Court.? .

Dispute settlement

As indicated above, inter-State arbitrations in recent years have almos
always been initiated by special agreement, often in light of 2 modern treat
which had disputes of this particular nature firmly in view. Althoug
changes of government or of perception could lead to withdrawai even fror
special agreement cases, inter-State arbitral tribunals since 1945 have not X

8 Ag with the rules for decision concerning neutrality (which wers expressly stated by the parties ae
to be lex fata for the Alabama arbitration, British and Forzign State Papers, vol, 62, p, 233) laid dow
in the 1871 Treaty of Washington; and the rules of prescription stated by the parties to be applicable i
the Guyana Banndary arbitration (British and Foreign State Papers, vol. g2, p. x6o}.

8 Aj in the Taba arbitration, loc, cit. above (n. 8), in which the tribunal was ealied upon to decid
whether each boundary pillar was located as speeified by Egypt or by Israel; othes locations were rule
out.

% Spe, ¢.g., Stuyt, No. 427, HondurasiNicaragua (1961}, 30 ILR 76 at p. 88.

# The Court did nat comply with an informal request by the parties to make the results of its delil
gration available unofficially before giving judgment.

82 PCIY, Series A, No. 22 (1g929).

9 [CF Reports, 1953, p. 47

% [CF Reports, 1984, p. 240,

95 See also Jenks, The Prospects of International Adjudication {1964), pp. o410,

30 See, e, Stuyt, No. 428, US/France Air Services, in which both parties asked the tribunal
determine its jurisdiction en the basis of broad interpretation of the arbitration agreement, and the 1z
bunal was free to give a single answer to the two questions put 1o it, or to reverse the order of the que
Lions. ’
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fact been faced with the problems of the non-appearing or disappearing
defendant, which has been a frequent feature of recent ICJ cases begun
otherwise than by special agreement.%”

The characteristics of special agreement, presence and co-operation of
the parties, and ad hoc rather than permanent tribunals, provide the con-
text in which distinctive features of the dispute settlement function of inter-
State arbitral tribunals can be discerned. The parties to the case are the
immediate audience to whom the tribunal’s findings and decision are
addressed. The similarities between arbitral tribunals and ICJ Chambers in
most of these respects are clear. But the IC]J as a standing tribunal, with an
enduring relationship to past and future decisions and with a widely circu-
lated series of law reports, is inevitably concerned with a wider audience at
the time of judgment, albeit that during the oral hearings the intimacy of
the setting may lead the judges to treat their colleagues and the parties as
the only audience. IC] judgments do6 as a matter of practice seek to treat in
some way the principal arguments and viewpoints advanced by each party,
even where these wmzld otherwise be peripheral to the main line of reason-
ing in the judgment.?® However, particularly in judgments of the full court,
the language and style of judgment, and the arguments and processes of
reasoning employed, may be further removed from those favoured by the
parties than is evident in some arbitrations, The contrast is not absolute:
some arbitral tribunals do not appear to have successfully engaged with
both parties,*®® and some IC] judgments bhave been notably successful in
this regard.™

If the potential for arbitral tribunals (and perhaps Chambers) to be
closer to the parties is not itself a source of controversy, the suspicion that
arbitral tribunals may be inclined to depart from established principles of
law has aroused more concern for some States and commentators,™ and
merits further consideration here. Although the power conferred upon

97 Defeadant States have also failed to appear in 2 number of arbitrations instituted by transnational
corporations, e.g. BP v. Libya (1974}, 53 ILR 297, Texaca v. Libya (197}, 33 ILR 389, Liamco «.
Libya, International Legal Materials, 20 {1981), p. 1.

% The Gull of Maine case, loc. cit. above (i g4), provides a particularly clear illustration.

# CL Prott, The Latent Power of Culture and the International Judge (1979). The Guinea/Guinea-
Bissau award, loc, cit. above (1. 55}, pays greater attention to certain issues of concern to African
States, including the right to development, than would be expected of a comparable IC] judgment. The
Rann of Kutch case, loc. cit. above {n. 46), was of interest in that the parties had an oppertunity to com-
ment on the tribunal’s proposed award in draft, and these comments were taken into account is prepar-
ing the final version. The award also includes extensive passages attributed to the dissenting {India-
appointed) arbitrator,

1% e.g. Japanese House Tax, loe. cit. above {n. 82); Beagle Channel, loc. cit. above {n. 54).

¥t The North Sea Commeuta! Shelf cases, ICT Reports, 1980, p. 3, the Libva/Tunisia Continental
Shelf case, ICF Reports, 1982, p. 18, and the Burkinag Faso/Malf case, loe. cit. above (. 46}, may be
put readily into this category.

3 See, g.g., Dennis, 'Compromise: The Great Defect of Arbitration’, Columbia Law Review, 11
(511}, p. 493. Similar concerns have been expressed that the establishment of Charnbers in the 1C]
might jead to regionalization of decisions and to the destruction of the coherence of jurisprudence
aspired to by the Court: see, e.g., Oda and Schwebel, loc. cit. above {n. 76).
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many tribunals to decide on the basis of ‘(international) law and equity
might appear wide, arbitral jurisprudence has established that such clause
exclude departure from the principles of international law."> A number o
early studies reached conclusions similar to that of John Bassett Moore: ‘a
one to whose lot it has fallen actually to examine the work of internationa
arbitrators, from the earliest times to the latest, I am prepared to pro
nounce unjustified the invidious imputation to them of a disposition to sub
stitute diplomatic compromises for conclusions based on law anc
justice’.’** Some tendency toward compromise is inherent in any process o
collective decision:*®5 the question is whether arbitral tribunals take com
promise to the point of sacrificing Jegal security or the trust of the par
ties. '8 Of the post—1945 single-case arbitrations, the yast majority appea
to have ended with a legally defensible decision. 7 The Anglo-French Con
tinental Shelf'*® and Guinea/Guinea-Bissau™® maritime boundary arbi
trations do not appear to involve more compromise or law-making thas
similar decisions of the ICJ. The air services cases produced effectiv
decisions based upon plausible treaty interpretations. The Lac Lanoux,"
Austro-German,'"' CanadaiFrance™* and first Rainbow Warnor™? case
resulted in clear findings that the conduct involved was lawlul or not law
ful. The decisions of M. Sauser-Hall on the Albanian monetary gold,'** ¢
the arbitral tribunal on non-exhaustion of local remedies in the Ambatielo
claim,’*5 and of the PCA in the Lighthouses claims,'*® all represente
legally credible positions in cases which also arose before the 1CJ. The lan:

5 See, .., Norwegian Shipowners’ Claim (rg22), Reports of International Arbitral Awards, vob.
p. 3o7: Ranw of Kuteh, loc, cit. above (n. 46).

o4 The Collected Papers of John Bassett Moore, vol. 5 (1944), at p. 308; quated in Ceriston, T2
Process of International Arbitration {1946}, at p. 8o.

w05 (f, the remark by the Canadu-appointed arbitrator, Donat Pharand, in his dissenting opirion i
the Filetage case: °1 realize that the other members of the Tribunal have made considerable efforts
allay my fears on this point and my dissent should nat be interpreted as a lack of appreciation on o
part. Those fears have been mitigated but, anforunately, an important difference of opinion remains
loc. cit. above {n. 59}, at p. 664. See also the indication by the Pakistan-appointed arbitrator, Nasrolle
Entezasm, in Rann of Kulch that he had shifted his position in order to accommodate the vicws of t
Chairman (Lagergren} and enable a majority to form: loc. cit. above (n. 46}, at pp. 371-2.

196 (f, Thirlway, International Customary Law and Codification {197z2), at p. 34, applying to inte
nationat adjudication the aphorism of Oliver Wendell Holmes: “the prophecies of what the courts wit ¢
in fact, and nothing more pretentious, are what I mean by Jaw'. Bee also Fltzmaurice, ‘The Future -
Public International Law’, Jastitut de droft fnternational, livre du centenatre 1873-1973 {1973),
pp. 284-g0.

7 Stayt, op. cit. above {n. 1}, purports to ientily a ‘winner’ (in whole or in part} in 13 post-ig
arbitrations, and this without considering boundary cases.

w8 International Legal Materials, 18 {1979), p. 347

29 |,oc. cit. above {n. 535},

49 1 oc. cit. above {n. 42}

# Reports of International Arbitral Awards, vol. 19, p. 3 {1972).

i3 Thid., at p. 223,

13 Ihid., at p. 1G9,

vz ILR 447 {19353

U3 Loe. cit. above (0. g1},

b Reparts of Drternational Arbitral Awards, vol. 12, p. 135 (1950); 23 LR 659 (3936},
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boundary or title to territory cases are more difficult to characterize. The
ChilelArgentina (1966),"*7 Rann of Kutch*'® and Taba''? awards upheld
parts of each party’s claim in a2 manner perhaps calculated to encourage the
acceptance which each in fact achieved. None, however, has the character
of crude apportionment; the dissenting opinions in the two latter cases
point to legitimate differences, but not to the majority having abandoned
law for compromise. In the Beagle Channel award a unanimous tribunal
(comprised exclusively of individuals who were at the time of appointment
IC]J judges) largely upheld the claims of Chile, but there was little in the
award to appeal to Argentina, and the tribunal did not succeed in settling
the dispute.®®®

In cases where much depends upon the weighing of complex historical,
cartographic or survey evidence, the scope for a law-governed decision
which can be seen as satisfactory by both sides may be considerable.’™
Where such issues are involved, authoritative third-party adjudication may
be more acceptable domestically than bilateral negotiations, as Canada’s
experience with the Gulf of Maine llustrates. The reception of the decision
may be affected both by the specific dispositif and by pronouncements as to
the law; thus, for example, the tribunal may in some cases reject or mini-
mize major contentions of one party as to the legal principles involved but
nevertheless reach a result more satisfactory to that party when the law is
applied to the specific circumstances of the case.'* Arbitral tribunals may
in principle play a particularly useful role where extensive fact-finding is
required, whereas it has been suggested that the ICJ has preferred to base
its judgments upon largely uncontested facts rather than to engage exten-
sively in the fact-finding commonly expected of a tribunal of first instance.
Certainly the IC] has not used its power under Article 50 of the Statute to
appoint experts, except in the Corfu Channel case to assist in the assessment
of damages, *** and it has seldom made use of visits by judges to the relevant
site (descents sur les lieux). As a practical matter, however, differences in
fact-finding between the IC] and arbitral tribunals dealing with single

7 Lo, eit, above (0. 59).

@8 Lac, cit. above (n. 46).

9 Loc, cit, above (n. 8},

2 Loc. cit. above {n. 54). It is nevertheless clear that the award influenced the agreement ultimately
reached through papal mediation (82 1LR 671).

3 Fitzmaurice perhaps overstated the case in writing that ‘no court of lare can piease bath parties-in
a litigation, or all those imterested in a request for an advisory opinion; not ta do so is indeed the whole
raison d’8tre of a court as epposed to & commission of conciliation. Before a court, sameone has got to
jose or be disappointed’; toc. cit. above (n. 106}, at p. 279.

22 The Anglo-Norwegian Fisheries case (ICF Reports, 1951, p. 116) is sometimes scen in this light;
Norway’s baselines were generally upheld, buf the Court did not accept much of Norway's argument as
to the law,

33 ICF Reports, 1949, p. 4. The IC] has appointed experts in exercising a power conferred by the
comprontts, 8 in Burkinag FasolMali {nomination of experts arder), loc, cit, above (n. 45},
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disputes have not been great; the contrasts are sharper between the ICJ an
claims tribunals, partly owing to differences in subject-matter,"**

Where the positions of the parties depend upon fundamentaily differen
views of the applicable law, the scope for the tribunal may be very limited
A number of recent African cases illustrate the point. In the Frontier Dis
pute (Burkina Faso/Mali) case, the IC] Chamber**> was able to produce
unanimous ruling upon the general basis of uti possidetis as to French col
onial boundaries, notwithstanding significant differences as to, fo
example, attitudes to colonialism between the two ad hoc judges. The Gu
nealGuinea-Bissau arbitration tribunal**® was also unanimous, applyin
uti possidetis to the 1886 Franco-Portuguese treaty. In both cases the de
limitation met some of the concerns of each party. In the Guinea-Bissa
Senegal arbitration, however, the tribunal’*? was faced with irreconcilabl
legal views, Senegal taking a classical international law stance in arguing ui
possidetis juris as to the 1960 Franco-Portuguese treaty, and Guinea-Bissa
taking an anti-classical and anti-colonial position which denied both the va
idity and the effectiveness of the treaty. The President joined the Senega.
appointed arbitrator in holding that the 1960 boundary treaty did have th
force of law between the parties with respect to the territorial sea, cont
guous zone, and continental shelf, contrary to the views of the third arb
trator. But the President was not able to persuade the Senegal-appointe
arbitrator that the tribunal was justified in proceeding beyond the liter:
terms of the first question posed in the compronus in order to delimit th
EEZ and thus fully to resolve the underlying dispute. The Guinea-Bissat
appointed arbitrator dissented strongly from the majority holding as to .
possidetis juris, concluding that the 1g6o treaty was not binding in relatior
between the successor States.

Whereas the lack of compromise may on occasion have made the disag
pointed State’s rejection of the award more likely, other long-running prot
lems have fowed from awards which were not comprehensivel
reasoned, " or from expressions of doubt in the award or subsequently b
members of the majority which reduced the political effectiveness of th
award.”® While lack of unanimity has generally not undermined the effe

34 1achs, ‘Arbitration and International Adjudication’, in Scons (ed.}, International Arbstratie:
Past and Prospects {19g0), at pp. 4g-30, opines that the IC} is not well suited to handling disput
which involve the application of national faw {as with aspects of the Guardianship of Infants case, I
Reports, 1958, p. 55) or such other matters as the non-public international law aspeets of the religio
allegiance and territorial rights of nomads (Western Sahara, ICY Reports, 1973, p. 12).

35 JOF Reports, 1986, p. 5547 Judges Mohammed Bedjaoui (President), Manfred Lachs, and Jo
Maria Ruda, Judges ad hoe Frangois Luchaire and Georges Abi-Saab.,

26 Loc. cit. above (n. 55} Judges Manired Lachs {President), Kéba Mbaye and Mehammed Be
janul.

7 Loc. cit. above {n. fig): Barberis {President), Bedjnoui, and Gros.

e.g. the 1906 dward of the King of Spain (Nicaragua/Honduras).

e.g. the 18gg Guvana Boundary award, loc, cit, above {n. 88) (UK then Guyana/Venezuels
See, e.g., the views expressed by Counsel for Venezuela, Severo Mallet-Prevost, in a memorandu
published in the American Journal of International Law, 43 (1946), p. 528, and the difficuities with ¢
Guinea-BissaulSenegal award arising both from the fact that the award did aot settle the underlyh

18
$29
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tiveness of awards, uneasy compromise or suggestion of departure from
legal principles in the award has done so. It has been suggested that where
there is only a single ‘neutral’ (non-party appointed or jointly appointed)
member, the psychological and political pressure to compromise will be at
its greatest, for the ‘neutral’ needs the support of the arbitrator(s) appointed
by one party to secure a majority: this proposition does seem to be supported
by modern experience, especially with three-member tribunals.

The practice of issuing non-binding recommendations to the parties is a
form of conciliation which need not undermine the integrity of the arbitral
process, where the recommendations are clearly ancillary to but do not
detract from the dispositif. The recommendation of the New Zealand/
France Tribunal in the third Rainbow Warrior case that the parties estab-
iish a friendship fund with an initial $2 million contribution from France
may be placed in this category, although this is undoubtedly seen as a pal-
liative or compromise by those who found the dissenting opinion of the
New Zealand-appointed arbitrator persuasive.’? In the US-France Air
Services (1978) case'3* the parties asked the tribunal to make a non-binding
finding on the reprisals question, although the decision on the primary
question of the interpretation of the relevant treaty was to be binding.

IV, Turg IMmract oF INTERNATIONAL ARBITRAL AWARDS

Any modern study of international arbitration should consider the ques-
tion of the impact of inter-State arbitration on international law and the sig-
nificance of arbitral decisions as a source of international law in relation to
other sources—in general terms and with regard to particular areas of inter-
national law. Clearly this is not a simple undertaking; there are more ques~
tions than answers in what follows.

A fundamental limitation of the otherwise valuable work edited by

dispute as to the course of the maritime boundary and from the declaration by President Barberis (83
T1L.R £8) thar while he had voted that the tribunal should reply to the first guestion siruply that the 1960
Agreement did have the force of faw between Guinea-Bissau and Senegal with regard to the aress men-
tioned o the Agreement, namely the territorial sea, contiguous zone, and continental shelf, he believed
the tribunal should have added that the agreement did not have the foree of law with respect 1o the
waters of the exclusive economic zone, and that the tribunal pught thereupon to have proceeded to de-
limit the waters of this zone inaccordanes with the seeond question posed in the compronis. Theattempt by
Guinea-Bissau to nuliify the award on the basis of an alleged disagreement between the two arbitrators in
the majority wasrejected by the 10T« judgment of 12 November 1go:1. Secalso the challenge to the decision
of the Conference of Ambassadars in the Delimitation of the Polish-Czechoslovak Frontier case, POIY,
Series B, No. 8 {1923}; and the various differences between Nicaragua, Bl Salvador and Hondurasrelating
to the 1917 decision of the Central American Court of Justice concerning the Gulf of Fonseca {£1 Salvadar
v. Nicaragua, American Journal of International Lav, 11 {1g17), p. 674), some of which weee canvassed
before the 1C] in the Gulf of Fonseca case, ICY Reports, tgyz, p. 351.

'3° Bee alzo the recommendation of the Guinea/Guinea-Bissau Tribunal concerning ]otm resouree
exploitation (loc. cit. above (n. 33}, at pam t21).

3% Lope. ¢it, above (n. 7).
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Coussirat-Coustére and Eisernann'¥ is that it treats all arbitral awards
even all dicta in these awards, as of equal significance. They claim: “Th
present Repertory has as its main objective to shed light on the role of arbs
tral awards in the formation of general international {aw’.”33 But in fact th
collection of extracts from arbitral awards, without distinction betwee
them on the basis of their relative importance, cannot itself shed much ligh
‘on this guestion. Perhaps this collection will itself help to make arbitr:
awards more important ‘in the formation of general international law’, bu
by itself it cannot do much to help us to assess the value of a particuls
award, For anyone who has to determine the current state of internation:
law on a particular topic, it cannot be right to treat all awards and dict.
from awards as of equal value.

Coussirat-Coustere and Eisemann do discuss the legal significance ¢
arbitral awards in general in their introduction. They reject the limited sult
sidiary role attributed to judicial and arbitral decisions in Article 38(1}{¢
of the Statute of the International Court of Justice. They recognize that th
first case law was arbitral and ‘was of primary importance in the formatio
of unwritten international law’. They acknowledge the creative role of arb:
tral tribunals and accept that: ‘By a dialectic process, particularly notice
able in the case of unwritten legal rules, the judicial decision which resolve
a particular affair by clarifying the applicable law, serves at the same time t
reinforce the rule invoked as a legal norm’.*3* They take the traditional vier
that within the case law, decisions of the Permanent Court and the Inier
national Court of Justice have greater authority than arbitral awards
Whether this is invariably so will be considered below.

But on the problem of identifying which extracts from which awards ar
more important than others, Coussirat-Coustére and Eisemann cannc
assist. They say only: ‘In this respect, several hundred awards constitute a
exceptionally rich source of law, notwithstanding that they cannot all b
considered as equally representative of the positive law’.”3% And they cor
clude their introduction: ‘Furthermore, all references to general inte:
national law are reproduced herein without judgment being made as to th
value of the rule invoked. It is left to the reader to decide the weight
authority attributable to each decision, taking into account other conten
porary awards or the fact that the rule cited was without suite,’'36

Thus we are left with the problem of how to distinguish between arbitr;
awards and how to assess what role particular awards have played or wi
play in the formation of international law. Is it possible to lay down criten

3% Op. cit. above (1. 10).

3% 1bid., at p. xix. Here and in the folowing extracts the translation [rom the original Freach is th
of Coussirat-Coustére and Eisemann themselves.

3¢ Ibid., at p. xix.

35 Ibid., at p. xxi.

3% Ibid., at p. xxv.
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by which to test the importance of a particular award? These questions will
arise when there is a mass of awards on a particular topic: which, if any, are
the more important? If the awards are inconsistent the question is more dif-
ficult.’37 Or if there is only one award on a particular topic, what is its
weight? Are there areas where arbitral awards are inconsistent with rules
produced by the other sources of international law?

An initial, intuitive view might be that the most important inter-State
arbitral cases since 1945 were Ambatielos,”®® Lac Lanoux,'3 USIFrance
Air Services (1978),° Gut Dam,*¥ Rann of Kutch,'** Beagle Channel,'#
Anglo-French Continental Shelf,*** Iran/US, 3 the two inter-State Ram-
bow Warrior cases,"*® Guinea-BissautSenegal '+’ and Taba Boundary.*#
But second thoughts follow swiftly. There was no award in the Gut Dam
case; the Beagle Channel award was not accepted by Argentina; that in
Guinea-BissaulSenegal was rejected by Guinea-Bissau, although sub-
sequently upheld by the ICJ; the Iran/US decisions are often not fully
reasoned and not based on international law;"¥ the Taba award was nar-
rowly based because of the compromis. And one suspects that the above
choice was the product of particular legal training and nationality.

A slightly more systematic, though still very crude, test (and not one that
could be applied in anything other than an impressionistic way) would be to
look at the leading international law textbooks in a range of major legal sys-
tems to see which arbitration decisions are included in the list of cases and,
more importantly, which are discussed in the body of the text. But immedi-
ately we run into difficulties: the Anglo-American commen law approach
was traditionally more likely to make extensive reference to international
arbitral practice. The civil law tradition of basing argument on principle
rather than single cases used to put correspondingly less emphasis on arbi-
tral decisions. Indeed some continental textbooks do not include a hst of

¥ As, for example, un the question of the assessment of damages in international law {see Gray, this
Year Bosk, 56 (1983), p. 25}, and on the right to expropriate.

¥ Lac. cit, above {n. 41).

159 Loe. cit. above {n. 42},

2 Log. ¢it, above {n. 7).

¢ Log. cit. above {n. 6z2).

2 Loe. cit. above {n. 26),

143 Loc. cit. above (n. 54).

54 gy ILR 6 {1677}; Reports of fmernational Arbiteal Areards, vol. 18, p. 3 (1977).

45 Bee fran-US Claims Tribunal Reports.

4% Loe. cit. above (0. 37 and n. 38).

7 Loc. ¢it. above {n. Hg).

W International Legal Materials, 23 (1988), p. 1421,

2 Arddele Voof the Claims Settlement Declaration, International Legal Materials, 20 (1981}, p. 223
at p. 230, allows a very wide diseretion to the Claims Tribunai in its choice of the law to be applied.
{See generally Crook, ‘Applicable Law in International Arbitration: The Iran-US Claims Tribunsal
Experience’, American Jowrnal of International Late, 83 {1989), p. 278.) Art. ¥ provides: "The Tri-
bunat shall decide alt cases on the basis of respect for law, applying such choice of law rules and prin-
ciples of commercial and international faw as the Tribunal determines 1o be applicable, whing into
acenunt relevant usages of the trade, cantract provisions and changed circumstances’.
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cases.'S° But an examination of textbooks suggests that these differences ar
decreasing. It is interesting that a rough comparison of the list of case
in the textbooks of Brownlie, Carreau, Henkin/Pugh/Schachter/Smit
Nguyen Quac Dinh/Daillier/Pellet and Verdross/Simma’s* produces onl
about seven inter-State arbitral awards that are common to them all: Nos
wegian Shipowners,*s* Clipperton Island,'> Island of Palmas,’?* La
Lanoux 55 Mergé,‘sf’ Trail Smeiter,'37 and Tinoco."s® Another dozen ors
are common to four of the five textbooks.'>?

A more basic consideration is that of publication. Where an award is put
lished and whether it is easily accessible will obviously affect its impact o
international law. Unpublished awards have virtually no law-makin
effect:'® also those not easily accessible or not reported in full will hav
little impact. ***

A related question is that of the amount of discussion of a particulz
award in major academic journals. Although influenced by the gener:
importance of the subject-matter, this is clearly affected also by the identit
of the State parties involved. The national journals of a State party wi
often devote more attention to an award than will those of other State:
Here again, as with textbooks, the question of the impact of a particule
arbitral award is not straightforward; its impact will vary from State 1
State. It is also affected by the prominence of the arbitrators and their pre¢
pensity (and that of counsel) to write about their awards. The language (
an award also has an effect; it seems that an award in English (or, eve
better, in both English and French) secures the widest discussion. And pe:
ceptions of the importance of the States involved apparently affect percej
tions of the importance of the award itself, Several of these factors togetht
help to explain the relatively limited amount of discussion of the Guine

155 For example, Reuter, Droft international public (6th cdn,, 1983); Funkin, Theory of Inte
national Lats {teanst. Butler, 1974); Rousseau, Droit international public (5 vols. 197:-83)-

3! Brownlie, Principles of Public International Law {4th edn., 1ggo); Carveau, Droit internation
{1986); Henkin, Pugh, Schacheer, Senit, faternational Law Cases and Materials {1g87); Dinh, Da
lier, Pellet, Droit fnternational public (3ed edn., 1987); Verdross and Simema, Universelles Valkerreo
(3. Aufl., 1984). There are diffcrences in the funections and aspirations of these books.

252 Reports of International Arbitral Awards, vol. 1, p. 307 {1922).

*53 Reparts of International Arbitral Awards, vol. 2, p. 1103 (1g31),

54 1hid., at p. 829.

55 Loc. cit. above {n. 42).

5% Reports of International Arbitral Awards, vol. 14, p. 236 {1955}

37 Reports af International Arbitral Awards, vol. 3, p. 1903 {1938 and ig41}.

5% anerican Journal of Fnternational Law, 18 (1924), p. 147

59 Boagle Channel, Casablanca, Chamizal Tract, Chevreau, Delagoa Bay Railway Compan
Fanes, Nawlilaa, North Atlantic Fisheries, Pinson, Russian Indemanity, Tacna-Arica.

162 The unpublished post—zgas awards listed by Stuyt are Stuyt, No, 411, EcuadariPern; Stur
No. 4138, India/Pakistan; Stuyt, No. 438, DubaiiSkarjah. To date the second Rambow Warn
award (Stuyt, No. 447) remains unpublished.

W1 Those not published in 1LR, Reports of International Arbirral Awards or International Leg
Materials but only teported in a national journal are unlikely to have any significant impact. F
example, sec Belgitmilreland (1981), Revne belge de droit imternational, 17 {1983}, p. bag; Fram
Spain (1g74), Annuaire francais de droit international, 20 {1974), p. 3543 Algeriailrance (190,
ibid., ro {1964}, p- 383
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Guinea-Bissan award*® in comparison with other maritime boundary
decisions. Comparatively little attention has been paid to this decision in
spite of the interesting novelty of its approach: the tribunal in its consider-
ation of the general direction of the coasthine took account of the coasts even
of non-parties to the dispute.

Does the status of the arbitrators affect the value of an award? If the arbi-
trators are judges of the International Court of Justice (as in the Beagle
Channel case™?), does that increase their status and add to the value of
their award? Clearly not enough to induce both parties to accept the award
in that case. Dges non-compliance affect the legal value of the award? In
the jurisprudence of the International Court of Justice, non-compliance
does not seem to undermine the value of the judgment as a source of inter-
national law. The status of the Corfu Channel case'®* and of the Iramian
Hostages case'® is not affected by the behaviour of Albania and Iran. Simi-
larly the status of the Nicaragua v. USA merits judgment'®® is unlikely to
be affected in the long term by the behaviour of the United States, although
voluble criticisms of the Court’s handling of the case'®” may have affected
its immediate reception, particularly in the US. As regards arbitral awards,
there are very few cases since the Second World War where the award has
not been accepted by both parties. The Beagle Channel case™®® and the
Guinea-BissaulSenegal case*™ are the clearest examples.’” As the main
task of the tribunal in the former was the interpretation of the 1881 bound-
ary treaty, the very lengthy award produced relatively little of general sig-
nificance. The Guinea-Bissau/Senegal case was also mainly about the
applicability of a particular boundary agreement: it was a question of suc-
cession rather than a question of the merits of the boundary established by
the agreement,

Does the unanimity of an award make it more valuable or, if that unani-
mity 18 the product of compromise, does it make the award less valuable?

¥ Loe, cit. above (n. 53). The three members of the tribunal (Lachs (President), Bedjaoui, and
Mbaye} were also judges of the IC], a puint specifically noted in the joint separate opinion {Ruda, Bed-
jaoui snd Jiménez de Aréchaga) in the Libya/Malta case {ICY Reports, 1983, p. 88}, where the approach
to proportionality taken in the award is cited with apparent approval (sce to similar effect separate
opinion of judge Setie-Camara, at pp. 734, and the passing reference in the dissenting epinion of
Judge Moster, at p. 114}, The award was discussed also in the pleadings in the Gulf of Fonseca case.

3 Loe. cit. above {n. 34).

B4 {7 Reports, 1949, p. 4, and p. 244

5 ICT Reports, 1980, p. 4.

5§ oc. cit. above (0. 48).

"7 See, e.g., Maier, *Appraisals of the 1CJ’s Decision: Nicaragua v. United States (Merits)’, Ameri-
can Jorrnal of Lnternational Lawe, 8t {1987), p. vy,

8 1 oc. cit, above {1, 54).

2 Loc. ¢it. above {n. fg).

1% Other possible instances are ltaly/USA Atr Transport Agreement {1965), Reports of International
Arbitral Awvards, wol. 16, p. 81; and the first (:1986) Rafnbow Warrior case; France was found in the
third Rafnbow Warripr case {19g0) to have viclated iis obligations under the agresments based on the
ruling of the UN Secretary-General in the first case,
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Again the question arises whether the composition of the tribunal affec
this.'?* If there is a unanimous decision of three or five non-national art
trators, is this necessarily of a greater legal value than a unanimous decisic
by two or four national arbitrators plus an umpire?*”*

If none of these factors is relevant to any consideration of the legal signi
cance of an arbitration, then the Coussirat-Coustére and Eisemann approas
seemns justified. That is, if impact on publicists, publication, status
arbitrators, unanimity, compromise and compliance are not relevant, we a
left with the reasoning of the award itself, and of other awards. Coussirz
Coustere and Eisemann implicitly suggest that the only relevant conside
ations are ‘other contemporary awards'—presumably this means conformi
with such awards—~and ‘the fact that the rule cited was without suite’.'73
the latter they apparently mean that the weight of an award 1s determim
partly by its impact on later ICJ, arbitral and other jurisprudence,

Any assessment of the impact of a particular arbitral decision will invol
an examination of International Court judgments and opinions.”™ Hc
often do they refer to arbitral awards? How does this compare to their refe
ences to their own cases? Which awards do they refer to and to what effec
It is to be expected that any permanent tribunal will refer frequently to)
own previous decisions, and that in view of its composition, jurisdictic
and position the IC] will attach great importance to its own pronounc
ments. Nevertheless, the short answer is that the International Court h
seldom referred extensively to arbitral decisions.”? Principal references
specific decisions include those by the PCI]J to the Costa Rica Packet in tl

7' See Section TI, above,

7 See Section I, above,

73 Op. cit, above (0, 10), at p. xxiv. The relevant passage in French reads: *Clest au lecteur g
appartiendra d"attribuer Pautorité qu'il convient 4 telle ou tele sentence en le confrontant 3 d'autres o
temmporaines ou en constatant que la régle formulée n'a pas cu de postéritd’,

74 Separate and dissenting opinions, and (going beyond the Coussirat-Coustere and Eisema
limits) the pleadings in International Court cases, refer more frequently to particular arbitral awar
sometimes with considerable persuasive effect.

75 Qee the useful discussion in Lauterpache, The Development of International Laww by the Int
national Court (1958}, at pp. 13-18. Hugh Thirlway states that when he became a member of the |
Registry Staff in 1968, there exisied ‘an unwritten rule of drafting that the Court only relerred spec
eally to its owa jurisprudence, aever to arbitral awards. This rule appears now to have been abandon
("The Law and Procedure of the Internatiomal Court of Justice 196o-1¢8¢, Part Two', this Year Bo
b1 {1990}, p. 1 at p. 128 n. 471). In his separate opinion in the Mazilu case, JCF Reports, 1989, p. 3
Judge Shahabuddeen guotes the opinion of de Visscher (Theory and Reality in Public Internatin
Law (19683, at p. 391) that the sarity of references to arbitral awards in judgments of the Internatio
Court ‘is a matter of prudence; the Court is careful not to introduce into its decisions elements wh
heterogeneous character might escape its vigilanee'. He notes too that citation of such awards may,
Tessup pointed out with respect to citation of individuals or national courts, risk the appearance of &
or predilection. Judge Shahabuddeen sugposts, however, that individual judges may have more fl
ihility, and that in any event such a prudent policy of restraint ought net 1o ‘disable the Court io
benefiting from other experience, particularty where specific guidance in its ows jurisprudence is la
ing’. On this basts he justifies his discussion of the European Court of Human Rights’ decision in
Golder case (Series A, No. 18} There are a significant number of references to arbitral awards in sep
ate and dissenting opinions: for a partial list see Thirlway, loc. cit. above, pp. 1301,
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Lotus case,'7 and to Pious Fund in Polish Postal Service in Danzig,' " and
those by the IC] to the Alabama arbitration (rather incidentally) in the
Nottebohm®™ and Guinea-Bissau v. Senegal'™ cases, to the Abu Dhabi
award in the degean Sea Continental Shelf case,'® to the Anglo-French
Continental Shelf case in the Tunisia/Libya case,’™ to the Grisbadarna
decision in Gulf of Maine,"®* and the extensive discussion of the Anglo-
French Continental Shelf case in the Gulf of Maine judgment, where that
arbitration is quite exceptionally treated as if on a par with an ICJ judg-
ment."® The judgment of 11 September 1992 in the Land, Island and
Maritime Frontier Dispute is exceptional in its detailed discussion of the
Gulf of Fonseca award™®® of 1917, but then this award was central to El Sal-
vador’s arguments for a condominium.'®" Unspecified arbitral jurispru-
dence is referred to in, for example, Chorzéw Factory,'® FEastern
Greenland,*s Peter Pdzmdny University,*S® Reparation,*®? Anglo-Norwe-
gian Fisheries,"® and Barcelona Traction,'® although the two last of these
refer to arbitral jurisprudence mainly to dismiss the relevance of it to the
instant case.

It is notable that the parties arguing ICJ cases have often'attached greater
express importance to arbitral awards than has the Court, although the
invocation of arbitral awards in IC] pleadings is variable. As might be
expected, pleadings make considerable reference to arbitral awards where
. an aspect of the law concerning arbitrations is at issue,*% or where arbitral
. jurisprudence has been central to the development of the particular area of

% POLY, Series A, No. 10 (1927), p. 26,

7 PCIY, Serdes B, No. 12 (1925), p- 30.

7 IGY Reports, 1953, p- 119.

77 Loe. tit. above (n. 68), at pp. 68— {quoting the Nottebokm passage referring to the Alabama
casel.

Ba [0 Reports, 1978, p. 32.

B JCY Reports, 1982, p. 57 and p. 79. Thirlway {loc. cit. above (n. 175} § $29) suggests that the
arbitral award is here referred to as an example of State delimitation practice rather than as a ‘judicial
decision’ under Article 18(z)(d) of the IC] Statute.

¥ ICT Reports, 1984, p. 309.

5 JCF Reports, 1984: see, e.g., p. 203, and the Charaber's general comment (pp. 290-1} that in
ascertaining the principles and rules of international faw which in general govern the subject of maritime
delimitation it will refer to conventions and international custom 'to the definition of which the judicial
decisions {[Article 38 para. 1(d)} sither of the Court or of arbitration tribunals have already made a
substantiat contribution’. The Chamber in this case appears to have paid more attention 16 the Anglo-
French decision than did the fult court in Tunisia/Libya and Libvafdfalia.

3% 1oc. cit. above (n. 12g).

#3b ICY Reports, tgga, p. 35t at pp. s8g—6o8.

#4 PCIT, Series A, No. 17 {1g28), p. 1.

55 PCTY, Sertes A, No. 33 [1933), p. 46.

6 PCIY, Series A/B, No. 61 (1933), . 241,

: 7 [0 Reports, 1949, p. 174

i 3O Reports, tos1, p. 131

: 5 [CY Reports, 1975, p. 40,

e.g. Arbitral Award of the King of Spain, ICF Pleadings, vols, 1 ard 2, and the submissions mads
by States and by the UN in Interpretation of Peace Treaties. In each of these at least 18 arbitrations
{mainly inter-State) are referred to.
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law, as for example the Barcelona Traction pleadings.’®' Here the part:
both gave lengthy expositions of the arbitral decisions on diplomatic prote
tion of companies and shareholders, and accused each other of misund
standing and misrepresenting the decisions. Although the eleven volum
of pleadings are replete with discussion of arbitral awards, the Court d
not mention any particular award in its judgment, contenting itself wi
dismissing the whole corpus as limited to particular facts or based on t
particular terms of the compromis. Other pleadings contain extensive d
cussion of particular arbitral awards where the substantive reasoning of t
award is seen by one or both parties as particularly useful to the arg
ment.'% In the Guif of Maine case the UBA relied to a surprising extent -
the Grisbadarna award as a basis for its proposed adjusted perpendicul
line."®3 In this case, as in Twumisia/Libya and Libya/Malta, each pa
invoked the Anglo-French Continental Shelf case in just the same way
IC]J cases. Arbitral proceedings are occasionally invoked where one party
a later case seeks to hold the other party to pleadings or admissions made
an earlier arbitral proceeding.’%* Some pleadings include references to arl
tral decisions on incidental matters but not on the issues central to the ca
There is an interesting difference between the UK pleadings in t
Fishertes Furisdiction case, which refer incidentally to several arbit
awards,' and those of the Federal Republic of Germany in the clost
related case, which make no such references.’®® In some cases pleadin

9t See also, e.g., U5 Diplamatic and Consular Staff in Tehran, ICT Pleadings, 1979, pp. 181, 1
28g, j07; Aegean Sea Continental Shelf, ICY Pleadings, 1976, pp. 100, 122, 203, 221, 258, 271, 2
347, 422, 477; and Nuclear Tests, ICF Pleadings, 1973, vol. 1, pp. 190, 193, 209, 283, 292, 327, 3
335, 420, 480, 483, 494 ‘

¥ See, e.g., the UK's use of the Isfand of Palmas case in Minguiers and Ecrehos, ICT Pleadin
vol. 1, pp. 48 1f.; and France's use of North Atlamiic Ceast Fisheries in US Natfonals in Momeeo, s
Pleadings, vol. 1, pp. 63 if., and vol. 2, p. 173.

w3 Responding to US reliance an the Grishadarna award {United States Memorial, ICT Pleadin,
vol. 2}, Canada pointed out that under Article 38 of the ICJ Statute the award ‘could only be a subs
ary means for determining law' {Canadian Counter-Memorial, para. 43), and sought to distinguis!
and to contest its specific authority, noting that it *has not been followed in State practice, norin;
judicial or erbiteal decisions” {para. ¢5). The award had been explicitly discarded 25 a general guid
maritime delimitation by the International Law Commission, and was widely treated as beiog a prod
of the particular circumstances of the case. The Court itself did not purport to discuss the relevance
weight of the Grisbadara case on this point, but dealt with the matter in a passage purportiog
respond to an unrelated Canadian argument concerning estoppel or acquicscence. The Court o
mented: ‘the relevance of that case [Grisbadarna} to the present one is however debatable, since
problems of rights over maritinie areas differed in many respects from those of the present day. T
case cancerned territorial waters, whereas the present one concerns vast areas of sea that have o
recently come under the jurisdiction of the adjacent States. The differences between the two cases an
great that it is difficult to establish a parallel between thew's JCF Reports, 1984, p. 300,

"t See, e.g., Norway's use of the British pleadings and oral argument in North Atlaniic Co
Fisheries, in the Anglo-Normvegian Fisheries case, ICY Pleadings, vol, 1, pp. 260—71, 3389, 411, 3
See also Minguters and Korehos, ICF Pleadings, vob. 2, in which France cites {p. 268} the UK pleadi
in the Alaska Boundary case and {pp. 232-3 and 206-7) its own pleadings in the Clipperton lsland ca

s O Pleadings, 1972, vol. 1, pp. 103, 249, 337,

9% A similar contrast is found in the Nuclear Tests cases between the pleadings of Australia, wh
refer extensively to arbitral awards {see above, n. 191), and those of New Zealand which make few s
references (FCF Pleadings, vol. z, pp. 181 and 182.}
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make no reference to any arbitral awards,'97 although it is difficult to judge
in each case whether this is due to an assessment that arbitral jurisprudence
was not relevant to the particular issues, to an assessment that arbitral juris-
prudence was potentially relevant but of no weight, or to other factors.
Doubtless those drafting pleadings prudently tend to include zany legal
materials which may be viewed as supporting.the position they espouse,
and those responding equally refer to such materials in controverting argu-
ments based upon them:. It is nevertheless significant that States respond-
ing to the invocation of an arbitral award do not appear to challenge the
general authority of such awards, but tend rather to offer different inter-
pretations of awards,™® to distinguish them,"? or occasionally to argue that
the law was erroneously stated or has since changed.**®

It is also of interest to examine arbitral awards to see how far they
expressly take account of the factors mentioned above—reliance on law,
unanimity, status of arbitrators, compliance, impact on publicists—in
according weight to prior awards.*** If the assessment of the weight of a
particular arbitral award were to be based on the additional factor of
express references in later arbitral cases, most awards would weigh in as
featherweight. And arbitrators rarely, if ever, mention the other factors

7 g.g. the pleadings in the Conditions of Adovission, Asvium, Hava de la Terre, Electiicité de Bev-
routh Company, Northern Canternons, Right of Passage, Pakistani Priseners of War and FCAG cases,

¥ Zee, e.g., the debate about the interpretation of the Ambarielos award (Reports of International
Arbitral Awards, vol. 12, p. gt {1956)) in Norwegian Loans, ICF Pleadings, vol. 2, pp. 74 and 161-3.

9% See, e.g., France’s attempt to distinguish fsland of Palmas by virtue of differences between its
facts and those of the case at bar in Minquiers and Ecrehos, ICF Pleadings, vol. 1, pp. 268-9; and the
attempts by Honduras to explain the Sehreck, Sabotage and Trail Smelter cases in Arbitral Aweard of the
King of Spain, ICF Pleadings, vol. z, pp. 64~7.

2 See, e.g., Canada's treatment of Grisbadama, above, n. 193; and Honduras' (Briges’) response
to Nicaragua’s invecation of the Parker case (to the effect that there is no general corpus of rules of pro-
cedure in international law), that 'Much water has gone over the dam sinee . . |, the Parker case’: Arbi-
tral Award of the Ring of Spain, [T Pleadings, vol. 2, p. 102,

31 Parties in their IC] pleadings do occasionally make ceference 1o these factors. Canada's attack on
the contemporary authority of the Grisbadarng award with respect to the US argument in Guedf of Maine
has been noted (5, 193, above). Inits reply indrbitral Awoard of the King of Spain, Honduras buttressed
its argusnent, that the Orinece Steamship Company case (1g10} correctly stated the law of the period as
claborated at the 1899 and 1907 Hague conferences, by reference to the *exceptional authority’ of this
award, attributed by Honduras both to its intrinsic merit and o the quality of the three arbitrators (Pro-
fessor Lammasch, Auguste Beernaert and Gonzalo Quesads), all of whom had participated in the
second Hague conference: Pleadings, vol. 1, p. 497. {Nicaragua interpreted the Orfnoco award differ-
emtly but did not chalfenge its authority: Pleadings, vol. 1, pp. 78c—:.) The eminence of particuiar
arbitrators is sometimes mentioned by States seeking to make uge of their awards, as with references o
arbitrator Huber's awards in Ziaz Ben Kiran (Barcelona Traction Pleadings, vol. 1, p. 133} and Jsland
of Palmas (Nuclear Tests (Australia v. France) Pleadings, p. 480), references to arbitrator Hughes
with regard 10 the Taena-Ariea award (legean Sea Continental Shelf Pleadings, p. 122), and references
1o arbitrator Petrén with regard to the Lac Lanowux award (Nuclear Tests (Australia v, France} Plead-
ings, p. zog). Greece also referred to the unanimity of an award {German External Debts) as a factor
relevant to its authority in Aegean Sea Continental Shelf Pleadings, p. 276, Belgium (in Barcelona
Traction Pleadings, vel. 1, Observations and Conslusiens, p. 134) mentioned that later cases had relicd
an the Delagoa Bay Ratlicay Company case a3 a precedent, But the invocation of particular factors as
refevant to the authority of any award is sporadic and generally somewhat incidental. They do not indi-
cate any systematic pattern of distinguishing between different arbitral awards on the basis that some
have greater authority than others,
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discussed above. These patterns are readily apparent in the post-Beco
World War arbitral awards. References to PC1J and IC] decisions are co
mon, whereas references to earlier arbitral awards are unusual,®™? A¢
practical matter, this is a clear indication of the superior legal status of {
former.**?

OFf those awards referred to, the Island of Palmas case™* occurs- my
frequently. The later air transport arbitrations refer to the earlier on

Otherwise the cases mentioned seem a fairly disparate collection—Tacr
Arica,*® 1932 Sweden-USA,**® Lac Lanoux,**7 Anglo-F rench Continen
Shelf,**® North Atlantic Fisheries,* The Carthage and The Manouba,
Chamtizal Tract®™" and so on. The tribunals making these references do 1
mention the status of the arbitrators, unanimity, compromise or co
pliance,

The type of use that is made of earlier arbitral decistons varies. So
examples merely involve passing references to illustrate well-establist
rules and principles. Some of the citations of arbitral decisions relate to ¢
mentary propositions for which authority is scarcely needed, as for instas
that ‘in the absence of any agreement to the contrary, an international
bunal has the right to decide as to its own jurisdiction and has the powe:
interpret for this purpose the instruments which govern that jurisc
tion’.?1* Other citations relate to very broad doctrines which may mitig
or block the application of other rules of law. Examples include referen
to the Cayuga Indians case on equitable considerations justifying,
instance, looking behind the legal person to see who are the real benef
aries,**3 and the brief mention in Lac Lanoux of Tacna-Arca®'* as

203 Quch references are most commanly made by tribunals deciding many claims, such as the 1
US Claims Tribunal, rather than tribunals deciding one case. Not surprisingly, tribunals with s
cases refer quite frequently to their own jurisprudence.

203 For contrasting views on the subjeet, of. Lachs, loc. cit. above {n. 85}, at pp. 37-54, and B
lie, ibid., at p. 5y (arguing that there i3 no categorical difference of autherity between courts of :
tration and the PCIJ and 1C]).

a4 oe, cit. above (n. 154). :

3 Roports of International Avbitral Awards, vol. 2, p. 921 (1928).

36 Thid., at p. 123¢.

7 Loe, cit. zbove (1. 42).

*58 Loe, cit, above (n. 144).

9 Reports of International Arbitral Awards, vol, 11, p. 167 {1g1o).

.20 Ihid., p. 449; ibid., p. 453,

=3 bid., p. 316,

23 Judpment of the IC] in the Notteboken case, ICF Reports, 153, p. 119, gquoted with approy
the separate opinivn of Judge Onyeams in the JCAQ Council case, FCF Reports, 1972, at p. 88,
(along with The Betsey) in the dissenting opinion of Judge Singh in the 1CAG Council case, 1
p. 122.

13 Geparate opinion of Judge Fitzmaurice in the Barcelona Traction case, [CY Reports, 1970, p
quoting the Cayuga Indians case, Reports of International Arbitral Awards, vol. &, p. 179 {1926).
same award is also cited in the separate opinion of Judge Lachs in the Aegean Sea Comtinental
case, FCOF Reports, 1978, p. 51, in support of the propesition that ‘no construction {of an internat
instrument] may be entertained which would imply that any provision was “not intended o havs
definite application™ ",

2t | ge. eit. abeve {n. 42); loc, cit, above (s 205).
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example of discussion of the principle of good faith.**5 (As it turned out
there was no doubt about the good faith of the parties in Lac Lanoux.)

1n other cases the tribunal relies on the decision as authoritative; it accepts
the reasoning in the earlier case as stating a legal rule or principle that it
should apply in its own decision. The Rann of Kutch tribunal referred
repeatedly®™® to the [sland of Palinas award™7 on the legal significance of
maps and of acts of sovereignty. The cases of The Carthage and The
Manouba®® are invoked as authority for the award of a declaratory judgment
as satisfaction in the Rainbow Warrior decisions.*'? Sometimes the reference
is made to the earlier case explicitly in order to distinguish it; this necessarily
involves treating the earlier case as authoritative.**® Or alternatively the
reasoning in the earlier case may be referred to as mistaken.”®” There is no
clear pattern to be found in the type of reference to earlier decisions.

It is also striking that references by arbitral tribunals to textbooks and other
academic writing are at least as common as references to arbitral decisions.***
Thus the earlier suggestion that textbooks may be used to assess the import-
ance of particulararbitral awards receives some support: those arbitral awards
relied on by writers have an indirect impact on the arbitrators who turn to the
textbooks. Not surprisingly, cases incorporated into textbooks have a greater
chance of influencing the development of international law. Perhaps Article
38(1)(d) of the Statute of the Court understates the authority of publicists just
as it does that of arbitral and judicial decisions.***?

Finally, we shall try to assess the contribution of arbitral awards to par-
ticular areas of the law. In some areas it is possible to argue that they were
the most important material source of law. Thus, on the procedural law of

5 Reparts of International Arbitral fAwards, vol. 12, p. 281, at p. 3o7 (1957}, Later cases have
referred to the Lac Lanopux case on the importance of good faith, fof instance to support the proposition
that: ¥Thers is no negotiation if each party, or either party, insists on its own position and refuses ever 1o
contemplate any softening or change': dissenting opinion of Judge Gros in Libyal/Tunisia Continental
Shelf, ICY Reports, 1982, p. 143.

3% Loc, cit. above {n. 54), at pp. 88, 416,

M7 Laoc, cit, shove (n. 154). See also the Land, Island and Maritime Frontier case, loc. cit. above
{n. :83b). The separate opinion of Judge de Castro in Western Sahara, ICF Reports, 1973, pp. 1639,
endorses Huber’s general analysis of the question of intertemporai law,

23 1.ne. cit. above {n. 210).

*% ip the first ruling by the UN Secretary-General, 74 1LR 256 (1986}, and in the tribunal ruling,
82 ILR at pp. 574-5 (2990).

39 The NalylUS Afr Trausport arbitration {1965) (Reports of International Arbitral Suvards, vol. 16,
p. 81, at p. too) referred back to the US/France Air Transport arbitration—on the significance of sub-
sequent practics of the parties for treaty interpretation——in order to distinguish it

1 For instance, the tribunal in Guinea/Guinea-Bissau {loc. cit. above (n. 53, at p. 204) rejected
the approach adopted in UR/France Continental Shelf of giving priority to the equidistance line.

=22 This is aiso true in the pleadings in 2 number of IC] cases: see, e.g., the pleadings of buth the UK
and Norway in the Anglo-Norwegian Fisheries case, of Albania and particularly the UK in the Corfu
Chanuel case, and of Pesu and particuiarly Colombia in the Asylien case. Discussion of the authority of
writers in pleadings closely parallels discussion of the authority of arbitral awards: it is sparse and some-
what incidental, In Arbitral Award of the King of Spain, ICT Pleadings, vol. 2, p. 63, counsel for Hon-
duras {Guggesheim) suggested that on the topic of aullity arbitral deelsiens were perhaps more
important than the opinions of authors, but this was a passing remark.

#* See also the Lawd, Island and Maritime Frontier case, loc, cit, above {n. 183b).
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arbitration, including questions of nullity and revision, arbitral awarc
have played a crucial role. These issues have not arisen often in inter-Sta
arbitration since the Second World War;**? in most cases compliance wi
not a problem. But the awards in the Beagle Channel and Guinea-Bissai
Senegal cases were challenged by Argentina and Guinea-Bissau, each just
fying its rejection of the award by arguing that the award was a nullity (eac
also argued that the award was ‘non-existent’). The fundamental proble:
with allegations of nullity and with requests for revision®* of arbitr
awards, in the absence of any express provision {or this in the arbitral agre-
ment, is the problem of the invocation and effective operation of suitab
control mechanisms:** in particular, which tribunal, if any, will have juri
diction to decide such claims? This problem is especially serious for ad A
tribunals. Under the ILC Model Rules, all allegations of nullity would 1
referred to the IC] if the parties did not agree on another tribunal, But
practice the Avbitral Award of the King of Spain®*® and Guinea-Bissa
Senegal®7 cases are unusual in that in the former the parties express
agreed that the question of nullity might be referred by either of them
the 1CJ], and in the latter Senegal ultimately elected not to contest tl
Court's jurisdiction under the Optional Clause in respect of Guine
Bissau’s challenge to the award.>*®

The Beagle Channel case is more typical in that Argentina unilateral
rejected the arbitral award, arguing that it was null and void because it di
torted the Argentine case, included opinions on questions not submitted
arbitration, contained contradictions between its arguments, faulty trea
interpretation, geographical and historical errors, and showed lack
balance.®? None of these Argentine arguments seem very convincing
celation to the traditional grounds of nullity established in earlier arbit
practice. Chile rejected the Argentine declaration of nullity and said tk
the question should be referred to the 1C].*3° The tribunal found that t
compromis conferred no power on the parties to reject or purport to aull;

223 §ep Reisman, Nullity and Revision (1971); Ovllers-Frahm, *Judicial and Arbiteal Decisions: Y
idity and Nuliity’, in Bernhasdt {ed.), Encyelopedia of Public International Latw, val, t {1g81), p.o 1
Lauterpacht, Aspects of the Administration of International Justice {1991), at p. 99.

324 1y both the Argentina/Chile (1966) [Reports of International Arbitral Awards, vol. 16, p. 1
and the UK-France Continental Shelf {1977} (Reports of International Arbitral Awards, vol. 18, p
cases the tribunals granted requests for interpretation; in both cases there was provision in the arbi
agreement for interpretation, Lt not for revision, of an arbitral award; in both cases the tribunals t
an extensive view of what is covered by interpretation, and commentators have suggesied that ©
cases reably allowed revision in the guise of interpretation,

335 For discussion of the general subject of formal and informal contrel mechanisms see Relsm
Systens of Control in International Adjedication and Arbitration: Breakdown and Repair {1992},

26 10F Reports, 1960, p. 1G2.

227 Foc. cit, above {n. 68}

235 Note the declaration of judge Mbaye that Article 36(2) aloae would not provide a general b
for the Court to exeroise juristdiction over chailenges to arbitral awards (ibid., at p. S0},

#% | e, cit, above (n. 54), at p. 269,

=3 ibid., at p. 277.
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the award; such pronouncements were themselves nullities.®¥" Argentina
maintained its rejection of the award and relations with Chile deteriorated
until the Pope intervened. The papal mediation that finally resolved the
disagreement implicitly {but not explicitly} upheld the arbitral award in
that it did not modify the tribunal’s boundary line, but extended it and
introduced new elements into the proposed settlement in order to facilitate
Argentina’s acceptance of the mediator’s suggestions.**

On another important procedural subject, interim measures, arbitral tri-
bunals initially established the law.*3? But actual awards are rare: since the
Second World War interim measures have been requested in only one inter-
State arbitration and they were refused in that case.®* The Permanent
Court of International Justice, the IC] and other bodies including the
Inter-American Court of Human Rights have developed a much more sub-
stantial case law. The Iran-US Claims Tribunal has also been faced with
many requests for interim measures; these have not been awarded in any
inter-State case,*35 but the Tribunal has referred to international law and to
the jurisprudence of the [nternational Court in making its awards.®®

The mass of arbitral awards dating back to the Jay Treaty substantially
created international law on State responsibility for injury to aliens (includ-
ing the local remedies rule and nationality of claims). Other sources, such
as diplomatiec practice, played a complementary role, but the detailed rules
evolved through arbitral decisions. But on this topic the dominant role of
arbitral awards has not been sustained since the Second World War. The
International Court of Justice has made important decisions on local rem-
edies and nationality of claims. Regional human rights courts have devel-
oped a coherent jurisprudence on certain cognate issues. As regards the
substantive standards of treatment of aliens, the traditional jurisprudence
has been partly overtaken by the emergence of new States doubtful about
the international standards imposed in the colonial era, the increase in bila-
teral treaties on this question and the development of the law of human
rights.*3? Nevertheless, certain aspects of the law of State responsibility
and of remedies are likely incidents of international litigation, and arbitral
decisions have remained important sources as to some of these, For
instance, the principal sources establishing the propriety of orders for
monetary compensation where there has been moral and legal damage but

3 Ihid., at pp. 281, 284,

A International Legal Materials, 24 {1085), p. 3. And see E, Lawterpacht in Mélanges Michel Vir-
ally {19913, p. 359.

*3 See Sezruckt, Interim Measures in the Hague Court (31983}); Oellers-Frahm, ‘Interten Measures of
Protection’, in Bernbardt {ed.), Encyclopedia of Public International Law, vol. 1 {198:), p. 69,

=4 UN Tribunal for Libya, Applieation by Iraly for Interim Measures {1952}, 25 ILR 314

*33 Although they were requested in Case B1 (fran v, £/5), 22 CTR 105, and in Cases &4 {5 CTR
:tz.) and Arg (13 CTR 143).

3% Bee Caron, Zeitschrift fiir auslindisches Gffentliches Recht und Vétherrecht, 46 (1986), p. 463,

37 But it is of interest that the Iran.US Claims Tribunal has dealt with many clatms of the tra-
ditional type invelving State responsibility for injury to aliens,
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no material damage are the France/New Zealand cases*® and the /'m Alon
case {1935), along with requests made in the Manouba and Carthage case
(1913). The I'm Alone and the two requests were referred to by Judge Jes
sup in his separate opinion in the South West Africa {1962) case to suppor
his view that States have claimed a legal interest in the general observanc
of the rules of international law.?3 '

Again, arbitral awards have played a crucial role in the creation of intes
national law on acquisition of territory and boundary delimitation. This 1
the second largest category within arbitral jurisprudence. Although Stat
practice played some role, the nature of the subject-matter—the uniquenes
of each geographical and historical situation—meant that arbitral decisior
were necessary for the creation of general rules. The continuing tmportanc
of the Island of Palmas case is obvious in the post-Second World Wr
awards.**°

The same process of law-creation by tribunals can be seen in the develog
ment of the law of maritime boundary delimitation by the IC]. The arbitr:
tribunals in the Anglo-French Continental Shelf and GuinealGuinea-Bissa
cases played a part in this process. Although the impact of the Anglo-Frenc
Continental Shelf award on subsequent cases is obvious, the IC] in Tun
sialLibya®** and LibyalMalta®** paid significantly less express attention
this arbitral award than to its own jurisprudence.

Similarly, on questions of treaty interpretation, the nature of the subjec
matter gave arbitral decisions a central role in the evolution of the law, B
the early arbitral awards have now been supplemented—even superseded-
by the large jurisprudence of the PC1J and the 1CT.

On these three topics, State responsibility, territorial disputes and trea
interpretation, there is a mass of arbitral jurisprudence and a significa:
body of judicial decisions. Similarly the various ad hoc air transport ark
tral tribunals have taken trouble to develop a coherent jurisprudence. B
it is also possible that a single arbitral decision may play a crucial role
the development of international law. Even where there is no shortage
State practice, an arbitral award may have an important crystallizing ro
and will be ritually invoked by States and writers to support their leg
claims. Thus the Naulilaa case®? on forcible reprisals and the US/Fran
Air Services Agreement (1978) case®* on non-forcible counter-measur
formulate clear rules on the basis of inevitably more diffuse State practic

215 p the third case, France admitted that the UN Secretary-General in the first Rainbow: War
case (1986) awarded monetary compensation fog moral damage, and the tribunal in the third case agr
that such awards could be validly made: 82 ILR 5743,

=39 [CF Reports, 1ghz, p. 425,

#2 1oc. cit. above {n. 154).

41 1Y Reports, 1982, p. 18.

=43 [0Y Reports, 1983, p. 13

243 Reparts of International Arbitral Aweards, vol. 2, p. 1013 {1928},

333 Reports of International Arbitral Awards, vol. 13, p. 421 Rosenne, Developments in the Laz
Treaties 1945-1985 {1g89), at p. 32, treats this as ‘the most important modern digcussion” of n
farcible counter-measures in the law of treatics.




INTER-STATE ARBITRATION SINCE 1945 £33

And where there isa gap in international law—as there was and to some extent
still is on State responsibility in relation to environmental matters—the one or
two relevant cases will be solemnly invoked evenif the actual decisions in those
cases cannot support the weight attached to them. Thus, early writing on
international responsibility for environmental harm invariably relied on the
distinetly limited Gut Dam™S and Trail Smelter cases™® to support the exis-
tence of a rule establishing State responsibility for transboundary pollution,

One further contribution of arbitral decisions can be to give weight to a
judicial decision, treaty, resolution or other item of source material which
might otherwise be ignored as an aberration or outlier. In his separate
opinion 1 Barcelona Traction, for instance, Judge Jessup cites the Flegen-
hetmer case™7 as reinforcing the link principle as a general principle of law
and not merely an ad hoc rule for the decision of the Nottebohm case.*®
Similarly the arbitral tribunal in the third Rainbow Warrior case refers
extensively and approvingly to the second report of Professor Arangio-Ruiz
to the International Law Commission on part two of the draft articles on
State responsibility

V. CoNcLUSION

The development of inter-State arbitration, and that of international
adjudication and arbitration generally, is often taken as one gauge of the
efficacy of the rule of law in the international system.

In the period since 1945, provisions for arbitration as one of several dis-
pute settlement options have frequently been included in treaties dealing
with other matters. The incidence of resort to arbitration in specific dis-
putes in this period has been moderate but steady; the awards rendered
have made significant contributions to dispute settlement, especially but
not only on boundary or territorial issues. Other than in the aftermath of
war, almost all arbitral tribunals which have operated successfully since
1945 have done so on the basis of special agreement. Nevertheless, in recent
years there has been some evidence of an increased willingness of many
States to enter into binding obligations to accept third-party settlement,*°
and both advance commitments and special agreements to arbitrate dis-
putes may be important forms of assurance if international regulatory

*% Laoc. cit, sbove (n, 62).

*#% Loc. cit, above (n. 157} The Trail Smelter awards are cited with apparent approval in the sepdr.
ate opinion of Judge de Castro in the Nuclear Tests cases, foc, cit. above {n. 70, at pp. 388-9.

7 American Journal of International Law, 53 {1958), p. g44. On the substantive point see Brown-
tie, Principles of Public International Law {sth edn., t9g0), at pp. g0z .

=% 1 ac, vit. abeve (n. 178), at p. 186.

**% 82 1LR 499 (1g90),

¥ Bew, e.g., the CSCE's Stockhiolm Convention on Conciliation and Arbitration of 1992 (providing
for arbitration on the basis of advance reciproeal declarations or ad koc agreement), and the provision
for directed conciliation adopted by the CSCE Council Stockholm meeting in December 1992,
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activity is to become more effective.*s" It is to be expected that linkag
between purely inter-State dispute settiement and other forms of tran
national dispute settlement will grow in importance, particularly in specia
ized fields such as international trade, investment, communications ar
environmental issues. In both its purely public and its hybrid forms, it 1s+
be expected that the institution of inter-State arbitration will continue -
play a significant role in international dispute settlement and in the deve
opment of international law,

*# The provision for non-excludable binding arbitration in the 1991 Environmental Protection P
tocol to the Antarctic Treaty appears to be indicative of a new attitude, at least in specialized areas (1
text, see fnternational Legal Materials, 30 {1901), p. 146:.) This is more sweeping than the compl
provisions concerning compuisory dispure settiement in the 1982 Convention on the Law of the 5¢
and represents an important development {rom the 1989 Baste Convention on the Control of Trar
boundary Movement of Hazardous Wastes and Their Disposal, which simply allows States parties
opt in to 1 system of compulsory arbitration, or the 1986 Convention on Early Notification of 2 Nucle
Aceident, under which States may declare that the provisions for compulsory settlernent do not apply
themn. The increased willingness of the States of central Europe and the foemer TIGSR to accept com
pulsory third-party settlement is one factor, but not the only one, in this shift,




