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I. INTRODUCTION

A. The Judgement Under Appeal

1. The Appeals Chamber of the International Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of Former Yugoslavia since 1991
(hereinafter "International Tribunal™) is seized of an appeal lodged by Appellant the Defence against a judgement
rendered by the Trial Chamber 11 on 10 August 1995. By that judgement, Appellant's motion challenging the

jurisdiction of the International Tribunal was denied.
2. Before the Trial Chamber, Appellant had launched a three-pronged attack:

a) illegal foundation of the International Tribunal;
b) wrongful primacy of the International Tribunal over national courts;
c) lack of jurisdiction ratione materiae.



The judgement under appeal denied the relief sought by Appellant; in its essential provisions, it reads as follows:

"THE TRIAL CHAMBER [. .. ]HEREBY DISMISSES the motion insofar as it relates to primacy jurisdiction
and subject-matter jurisdiction under Articles 2, 3 and 5 and otherwise decides it to be incompetent insofar as it
challenges the establishment of the International Tribunal

HEREBY DENIES the relief sought by the Defence in its Motion on the Jurisdiction of the Tribunal."

Appellant now alleges error of law on the part of the Trial Chamber.

3. As can readily be seen from the operative part of the judgement, the Trial Chamber took a different approach to the
first ground of contestation, on which it refused to rule, from the route it followed with respect to the last two
grounds, which it dismissed. This distinction ought to be observed and will be referred to below.

From the development of the proceedings, however, it now appears that the question of jurisdiction has acquired,
before this Chamber, a two-tier dimension:

a) the jurisdiction of the Appeals Chamber to hear this appeal;
b) the jurisdiction of the International Tribunal to hear this case on the merits.

Before anything more is said on the merits, consideration must be given to the preliminary question: whether the
Appeals Chamber is endowed with the jurisdiction to hear this appeal at all.

B. Jurisdiction Of The Appeals Chamber

[T]he Appeals Chamber finds that the International Tribunal has jurisdiction to examine the plea against its
jurisdiction based on the invalidity of its establishment by the Security Council.

Il. UNLAWFUL ESTABLISHMENT OF THE INTERNATIONAL TRIBUNAL

2. Is the Question at Issue Political and as Such Non-Justiciable?

24. The doctrines of "political questions” and "non-justiciable disputes" are remnants of the reservations of
"sovereignty", "national honour", etc. in very old arbitration treaties. They have receded from the horizon of
contemporary international law, except for the occasional invocation of the "political question” argument before the

International Court of Justice in advisory proceedings and, very rarely, in contentious proceedings as well.

The Court has consistently rejected this argument as a bar to examining a case. It considered it unfounded in law. As
long as the case before it or the request for an advisory opinion turns on a legal question capable of a legal answer,
the Court considers that it is duty-bound to take jurisdiction over it, regardless of the political background or the
other political facets of the issue. On this question, the International Court of Justice declared in its advisory opinion
on Certain Expenses of the United Nations:

"It has been argued that the question put to the Court is intertwined with political questions, and that for this
reason the Court should refuse to give an opinion. It is true that most interpretations of the Charter of the
United Nations will have political significance, great or small. In the nature of things it could not be otherwise.
The Court, however, cannot attribute a political character to a request which invites it to undertake an
essentially judicial task, namely, the interpretation of a treaty provision." (Certain Expenses of the United
Nations, 1962 1.C.J. Reports 151, at 155 (Advisory Opinion of 20 July).)



This dictum applies almost literally to the present case.

25. The Appeals Chamber does not consider that the International Tribunal is barred from examination of the
Defence jurisdictional plea by the so-called "political” or "non-justiciable™ nature of the issue it raises.

C. The Issue Of Constitutionality

27. The Trial Chamber summarized the claims of the Appellant as follows:

"It is said that, to be duly established by law, the International Tribunal should have been created either by
treaty, the consensual act of nations, or by amendment of the Charter of the United Nations, not by resolution
of the Security Council. Called in aid of this general proposition are a number of considerations: that before the
creation of the International Tribunal in 1993 it was never envisaged that such an ad hoc criminal tribunal
might be set up; that the General Assembly, whose participation would at least have guaranteed full
representation of the international community, was not involved in its creation; that it was never intended by
the Charter that the Security Council should, under Chapter VI1I, establish a judicial body, let alone a criminal
tribunal; that the Security Council had been inconsistent in creating this Tribunal while not taking a similar
step in the case of other areas of conflict in which violations of international humanitarian law may have
occurred; that the establishment of the International Tribunal had neither promoted, nor was capable of
promoting, international peace, as the current situation in the former Yugoslavia demonstrates; that the
Security Council could not, in any event, create criminal liability on the part of individuals and that this is what
its creation of the International Tribunal did; that there existed and exists no such international emergency as
would justify the action of the Security Council; that no political organ such as the Security Council is capable
of establishing an independent and impartial tribunal; that there is an inherent defect in the creation, after the
event, of ad hoc tribunals to try particular types of offences and, finally, that to give the International Tribunal
primacy over national courts is, in any event and in itself, inherently wrong." (Decision at Trial, at para. 2.)

These arguments raise a series of constitutional issues which all turn on the limits of the power of the Security
Council under Chapter VII of the Charter of the United Nations and determining what action or measures can be
taken under this Chapter, particularly the establishment of an international criminal tribunal. Put in the interrogative,
they can be formulated as follows:

1. was there really a threat to the peace justifying the invocation of Chapter VII as a legal basis for the
establishment of the International Tribunal?

2. assuming such a threat existed, was the Security Council authorized, with a view to restoring or maintaining
peace, to take any measures at its own discretion, or was it bound to choose among those expressly provided
for in Articles 41 and 42 (and possibly Article 40 as well)?

3. in the latter case, how can the establishment of an international criminal tribunal be justified, as it does not
figure among the ones mentioned in those Articles, and is of a different nature?

1. The Power Of The Security Council To Invoke Chapter VII

28. Article 39 opens Chapter VI of the Charter of the United Nations and determines the conditions of application of
this Chapter. It provides:

"The Security Council shall determine the existence of any threat to the peace, breach of the peace, or act of
aggression and shall make recommendations, or decide what measures shall be taken in accordance with
Articles 41 and 42, to maintain or restore international peace and security."

It is clear from this text that the Security Council plays a pivotal role and exercises a very wide discretion under this
Article. But this does not mean that its powers are unlimited. The Security Council is an organ of an international
organization, established by a treaty which serves as a constitutional framework for that organization. The Security
Council is thus subjected to certain constitutional limitations, however broad its powers under the constitution may
be. Those powers cannot, in any case, go beyond the limits of the jurisdiction of the Organization at large, not to



mention other specific limitations or those which may derive from the internal division of power within the
Organization. In any case, neither the text nor the spirit of the Charter conceives of the Security Council as legibus
solutus (unbound by law).

In particular, Article 24, after declaring, in paragraph 1, that the Members of the United Nations "confer on the
Security Council primary responsibility for the maintenance of international peace and security”, imposes on it, in
paragraph 3, the obligation to report annually (or more frequently) to the General Assembly, and provides, more
importantly, in paragraph 2, that:

"In discharging these duties the Security Council shall act in accordance with the Purposes and Principles of
the United Nations. The specific powers granted to the Security Council for the discharge of these duties are
laid down in Chapters VI, VII, VIII, and XII."

The Charter thus speaks the language of specific powers, not of absolute fiat.
29. What is the extent of the powers of the Security Council under Article 39 and the limits thereon, if any?

The Security Council plays the central role in the application of both parts of the Article. It is the Security Council
that makes the determination

that there exists one of the situations justifying the use of the "exceptional powers" of Chapter VII. And it is also the
Security Council that chooses the reaction to such a situation: it either makes recommendations (i.e., opts not to use
the exceptional powers but to continue to operate under Chapter VI) or decides to use the exceptional powers by
ordering measures to be taken in accordance with Articles 41 and 42 with a view to maintaining or restoring
international peace and security.

The situations justifying resort to the powers provided for in Chapter VI are a "threat to the peace"”, a "breach of the
peace" or an "act of aggression." While the "act of aggression™ is more amenable to a legal determination, the "threat
to the peace" is more of a political concept. But the determination that there exists such a threat is not a totally
unfettered discretion, as it has to remain, at the very least, within the limits of the Purposes and Principles of the
Charter.

30. It is not necessary for the purposes of the present decision to examine any further the question of the limits of the
discretion of the Security Council in determining the existence of a “threat to the peace", for two reasons.

The first is that an armed conflict (or a series of armed conflicts) has been taking place in the territory of the former
Yugoslavia since long before the decision of the Security Council to establish this International Tribunal. If it is
considered an international armed conflict, there is no doubt that it falls within the literal sense of the words "breach
of the peace” (between the parties or, at the very least, would be a as a "threat to the peace™ of others).

But even if it were considered merely as an “internal armed conflict”, it would still constitute a “threat to the peace"
according to the settled practice of the Security Council and the common understanding of the United Nations
membership in general. Indeed, the practice of the Security Council is rich with cases of civil war or internal strife
which it classified as a "threat to the peace" and dealt with under Chapter V11, with the encouragement or even at the
behest of the General Assembly, such as the Congo crisis at the beginning of the 1960s and, more recently, Liberia
and Somalia. It can thus be said that there is a common understanding, manifested by the "subsequent practice” of the
membership of the United Nations at large, that the "threat to the peace™ of Article 39 may include, as one of its
species, internal armed conflicts.

2. The Range of Measures Envisaged Under Chapter VII

31. Once the Security Council determines that a particular situation poses a threat to the peace or that there exists a
breach of the peace or an act of aggression, it enjoys a wide margin of discretion in choosing the course of action: as
noted above (see para. 29) it can either continue, in spite of its determination, to act via recommendations, i.e., as if it
were still within Chapter VI ("Pacific Settlement of Disputes™) or it can exercise its exceptional powers under
Chapter VII. In the words of Article 39, it would then "decide what measures shall be taken in accordance with



Avrticles 41 and 42, to maintain or restore international peace and security."

3. The Establishment of the International Tribunal as a Measure under Chapter VII

32. As with the determination of the existence of a threat to the peace, a breach of the peace or an act of aggression,
the Security Council has a very wide margin of discretion under Article 39 to choose the appropriate course of action
and to evaluate the suitability of the measures chosen, as well as their potential contribution to the restoration or
maintenance of peace. But here again, this discretion is not unfettered; moreover, it is limited to the measures
provided for in Articles 41 and 42. Indeed, in the case at hand, this last point serves as a basis for the Appellant's
contention of invalidity of the establishment of the International Tribunal.

In its resolution 827, the Security Council considers that "in the particular circumstances of the former Yugoslavia",
the establishment of the International Tribunal "would contribute to the restoration and maintenance of peace"” and
indicates that, in establishing it, the Security Council was acting under Chapter VII (S.C. Res. 827, U.N. Doc.
S/RES/827 (1993)). However, it did not specify a particular Article as a basis for this action.

Appellant has attacked the legality of this decision at different stages before the Trial Chamber as well as before this
Chamber on at least three grounds:

a) that the establishment of such a tribunal was never contemplated by the framers of the Charter as one of the
measures to be taken under Chapter VII; as witnessed by the fact that it figures nowhere in the provisions of
that Chapter, and more particularly in Articles 41 and 42 which detail these measures;

b) that the Security Council is constitutionally or inherently incapable of creating a judicial organ, as it is
conceived in the Charter as an executive organ, hence not possessed of judicial powers which can be exercised
through a subsidiary organ;

c) that the establishment of the International Tribunal has neither promoted, nor was capable of promoting,
international peace, as demonstrated by the current situation in the former Yugoslavia.

(a) What Article of Chapter VII Serves As A Basis For The Establishment Of A Tribunal?

33. The establishment of an international criminal tribunal is not expressly mentioned among the enforcement
measures provided for in Chapter V11, and more particularly in Articles 41 and 42.

Obviously, the establishment of the International Tribunal is not a measure under Article 42, as these are measures of
a military nature, implying the use of armed force. Nor can it be considered a “provisional measure™ under Article 40.
These measures, as their denomination indicates, are intended to act as a "holding operation"”, producing a
"stand-still" or a "cooling-off" effect, "without prejudice to the rights, claims or position of the parties concerned.”
(United Nations Charter, art. 40.) They are akin to emergency police action rather than to the activity of a judicial
organ dispensing justice according to law. Moreover, not being enforcement action, according to the language of
Article 40 itself ("before making the recommendations or deciding upon the measures provided for in Article 39"),
such provisional measures are subject to the Charter limitation of Article 2, paragraph 7, and the question of their
mandatory or recommendatory character is subject to great controversy; all of which renders inappropriate the
classification of the International Tribunal under these measures.

34. Prima facie, the International Tribunal matches perfectly the description in Article 41 of "measures not involving
the use of force." Appellant, however, has argued before both the Trial Chamber and this Appeals Chamber, that:"

...It is clear that the establishment of a war crimes tribunal was not intended. The examples mentioned in this
article focus upon economic and political measures and do not in any way suggest judicial measures."

It has also been argued that the measures contemplated under Article 41 are all measures to be undertaken by
Member States, which is not the case with the establishment of the International Tribunal.



35. The first argument does not stand by its own language. ...

It is evident that the measures set out in Article 41 are merely illustrative examples which obviously do not exclude
other measures. All the Article requires is that they do not involve "the use of force." It is a negative definition.

36. Logically, if the Organization can undertake measures which have to be implemented through the intermediary of
its Members, it can a fortiori undertake measures which it can implement directly via its organs, if it happens to have
the resources to do so. It is only for want of such resources that the United Nations has to act through its Members.
But it is of the essence of "collective measures" that they are collectively undertaken. Action by Member States on
behalf of the Organization is but a poor substitute faute de mieux, or a "second best" for want of the first. This is also
the pattern of Article 42 on measures involving the use of armed force.

In sum, the establishment of the International Tribunal falls squarely within the powers of the Security Council under
Article 41.

(c) Was The Establishment Of The International Tribunal An Appropriate Measure?

39. The third argument is directed against the discretionary power of the Security Council in evaluating the
appropriateness of the chosen measure and its effectiveness in achieving its objective, the restoration of peace. ...

It would be a total misconception of what are the criteria of legality and validity in law to test the legality of such
measures ex post facto by their success or failure to achieve their ends (in the present case, the restoration of peace in
the former Yugoslavia, in quest of which the establishment of the International Tribunal is but one of many measures
adopted by the Security Council).

40. For the aforementioned reasons, the Appeals Chamber considers that the International Tribunal has been lawfully
established as a measure under Chapter VII of the Charter.

4. Was The Establishment Of The International Tribunal Contrary To The General Principle Whereby
Courts Must Be ""Established By Law"*?

41. Appellant challenges the establishment of the International Tribunal by contending that it has not been
established by law. The entitlement of an individual to have a criminal charge against him determined by a tribunal
which has been established by law is provided in Article 14, paragraph 1, of the International Covenant on Civil and
Political Rights. It provides:

"In the determination of any criminal charge against him, or of his rights and obligations in a suit at law,
everyone shall be entitled to a fair and public hearing by a competent, independent and impartial tribunal
established by law."

Similar provisions can be found in Article 6(1) of the European Convention on Human Rights, ... and in Article 8(1)
of the American Convention on Human Rights. ...

Appellant argues that the right to have a criminal charge determined by a tribunal established by law is one which
forms part of international law as a "general principle of law recognized by civilized nations", one of the sources of
international law in Article 38 of the Statute of the International Court of Justice. In support of this assertion,
Appellant emphasises the fundamental nature of the "fair trial” or "due process" guarantees afforded in the
International Covenant on Civil and Political Rights, the European Convention on Human Rights and the American
Convention on Human Rights. Appellant asserts that they are minimum requirements in international law for the
administration of criminal justice.



42. For the reasons outlined below, Appellant has not satisfied this Chamber that the requirements laid down in these
three conventions must apply not only in the context of national legal systems but also with respect to proceedings
conducted before an international court. ...

[T]here are three possible interpretations of the term "established by law". First, as Appellant argues, “established by
law" could mean established by a legislature. ...

44. A second possible interpretation is that the words "established by law" refer to establishment of international
courts by a body which, though not a Parliament, has a limited power to take binding decisions. In our view, one
such body is the Security Council when, acting under Chapter VI of the United Nations Charter, it makes decisions
binding by virtue of Article 25 of the Charter. According to Appellant, however, there must be something more for a
tribunal to be "established by law." Appellant takes the position that, given the differences between the United
Nations system and national division of powers, discussed above, the conclusion must be that the United Nations
system is not capable of creating the International Tribunal unless there is an amendment to the United Nations
Charter. We disagree. It does not follow from the fact that the United Nations has no legislature that the Security
Council is not empowered to set up this International Tribunal if it is acting pursuant to an authority found within its
constitution, the United Nations Charter. As set out above (paras. 28-40) we are of the view that the Security Council
was endowed with the power to create this International Tribunal as a measure under Chapter V11 in the light of its
determination that there exists a threat to the peace.

45. The third possible interpretation of the requirement that the International Tribunal be "established by law" is that
its establishment must be in accordance with the rule of law. This appears to be the most sensible and most likely
meaning of the term in the context of international law. For a tribunal such as this one to be established according to
the rule of law, it must be established in accordance with the proper international standards; it must provide all the
guarantees of fairness, justice and even-handedness, in full conformity with internationally recognized human rights
instruments.

This interpretation of the guarantee that a tribunal be "established by law" is borne out by an analysis of the
International Covenant on Civil and Political Rights. As noted by the Trial Chamber, at the time Article 14 of the
International Covenant on Civil and Political Rights was being drafted, it was sought, unsuccessfully, to amend it to
require that tribunals should be "pre-established" by law and not merely "established by law" (Decision at Trial, at
para. 34). Two similar proposals to this effect were made (one by the representative of Lebanon and one by the
representative of Chile); if adopted, their effect would have been to prevent all ad hoc tribunals. In response, the
delegate from the Philippines noted the disadvantages of using the language of "pre-established by law": "If [the
Chilean or Lebanese proposal was approved], a country would never be able to reorganize its tribunals. Similarly it
could be claimed that the Nurnberg tribunal was not in existence at the time the war criminals had committed their
crimes.”

As noted by the Trial Chamber in its Decision, there is wide agreement that, in most respects, the International
Military Tribunals at Nuremberg and Tokyo gave the accused a fair trial in a procedural sense (Decision at Trial, at
para. 34). The important consideration in determining whether a tribunal has been "established by law" is not
whether it was pre-established or established for a specific purpose or situation; what is important is that it be set up
by a competent organ in keeping with the relevant legal procedures, and should that it observes the requirements of
procedural fairness. ...

46. An examination of the Statute of the International Tribunal, and of the Rules of Procedure and Evidence adopted
pursuant to that Statute leads to the conclusion that it has been established in accordance with the rule of law. The
fair trial guarantees in Article 14 of the International Covenant on Civil and Political Rights have been adopted
almost verbatim in Article 21 of the Statute. Other fair trial guarantees appear in the Statute and the Rules of
Procedure and Evidence. For example, Article 13, paragraph 1, of the Statute ensures the high moral character,
impartiality, integrity and competence of the Judges of the International Tribunal, while various other provisions in
the Rules ensure equality of arms and fair trial.

47. In conclusion, the Appeals Chamber finds that the International Tribunal has been established in accordance with



the appropriate procedures under the United Nations Charter and provides all the necessary safeguards of a fair trial.
It is thus "established by law."

48. The first ground of Appeal: unlawful establishment of the International Tribunal, is accordingly dismissed.

111. UNJUSTIFIED PRIMACY OF THE INTERNATIONAL TRIBUNAL OVER COMPETENT
DOMESTIC COURTS

49. The second ground of appeal attacks the primacy of the International Tribunal over national courts.
50. This primacy is established by Article 9 of the Statute of the International Tribunal, which provides:

"Concurrent jurisdiction

1. The International Tribunal and national courts shall have concurrent jurisdiction to prosecute persons

for serious violations of international humanitarian law committed in the territory of the former

Yugoslavia since 1 January 1991.
2. The International Tribunal shall have primacy over national courts. At any stage of the procedure, the
International Tribunal may formally request national courts to defer to the competence of the International
Tribunal in accordance with the present Statute and the Rules of Procedure and Evidence of the International
Tribunal." (Emphasis added.)

The Trial Chamber was ... fully justified to write, on this particular issue:

"[1]t is pertinent to note that the challenge to the primacy of the International Tribunal has been made against
the express intent of the two States most closely affected by the indictment against the accused - Bosnia and
Herzegovina and the Federal Republic of Germany. The former, on the territory of which the crimes were
allegedly committed, and the latter where the accused resided at the time of his arrest, have unconditionally
accepted the jurisdiction of the International Tribunal and the accused cannot claim the rights that have been
specifically waived by the States concerned. To allow the accused to do so would be to allow him to select the
forum of his choice, contrary to the principles relating to coercive criminal jurisdiction.”

57. This is all the more so in view of the nature of the offences alleged against Appellant, offences which, if proven,
do not affect the interests of one State alone but shock the conscience of mankind.

[The Tribunal reviews prior cases of crimes of universal character, including the decision of the Supreme Court of
Israel in the Eichmann case.]

58. The public revulsion against similar offenses in the 1990s brought about a reaction on the part of the community
of nations: hence, among other remedies, the establishment of an international judicial body by an organ of an
organization representing the community of nations: the Security Council. This organ is empowered and mandated
by definition, to deal with transboundary matters or matters which, though domestic in nature, may affect
"international peace and security” (United Nations Charter, art 2(1), 2(7), 24, & 37). It would be a travesty of law and
a betrayal of the universal need for justice, should the concept of State sovereignty be allowed to be raised
successfully against human rights. Borders should not be considered as a shield against the reach of the law and as a
protection for those who trample underfoot the most elementary rights of humanity.

60. The plea of State sovereignty must therefore be dismissed.



IV. LACK OF SUBJECT-MATTER JURISDICTION

65. Appellant's third ground of appeal is the claim that the International Tribunal lacks subject-matter jurisdiction
over the crimes alleged. The basis for this allegation is Appellant's claim that the subject-matter jurisdiction under
Articles 2, 3 and 5 of the Statute of the International Tribunal is limited to crimes committed in the context of an
international armed conflict. Before the Trial Chamber, Appellant claimed that the alleged crimes, even if proven,
were committed in the context of an internal armed conflict. On appeal an additional alternative claim is asserted to
the effect that there was no armed conflict at all in the region where the crimes were allegedly committed.

[This discussion appears in Unit I, concerned with human rights and international humanitarian law.]

(v) Conclusion

137. In the light of the intent of the Security Council and the logical and systematic interpretation of Article 3 as well
as customary international law, the Appeals Chamber concludes that, under Article 3, the International Tribunal has
jurisdiction over the acts alleged in the indictment, regardless of whether they occurred within an internal or an
international armed conflict. Thus, to the extent that Appellant's challenge to jurisdiction under Article 3 is based on
the nature of the underlying conflict, the motion must be denied.

(c) Article 5
138. Article 5 of the Statute confers jurisdiction over crimes against humanity. ...

As noted by the Secretary-General in his Report on the Statute, crimes against humanity were first recognized in the
trials of war criminals following World War I1. (Report of the Secretary-General, at para. 47.) The offence was
defined in Article 6, paragraph 2(c) of the Nuremberg Charter and subsequently affirmed in the 1948 General
Assembly Resolution affirming the Nuremberg principles.

139. Before the Trial Chamber, Counsel for Defence emphasized that both of these formulations of the crime limited
it to those acts committed "in the execution of or in connection with any crime against peace or any war crime." He
argued that this limitation persists in contemporary international law and constitutes a requirement that crimes
against humanity be committed in the context of an international armed conflict (which assertedly was missing in the
instant case). According to Counsel for Defence, jurisdiction under Article 5 over crimes against humanity
"committed in armed conflict, whether international or internal in character” constitutes an ex post facto law violating
the principle of nullum crimen sine lege.

Although before the Appeals Chamber the Appellant has forgone this argument (see Appeal Transcript, 8 September
1995, at 45), in view of the importance of the matter this Chamber deems it fitting to comment briefly on the scope of
Article 5.

140. As the Prosecutor observed before the Trial Chamber, the nexus between crimes against humanity and either
crimes against peace or war crimes, required by the Nuremberg Charter, was peculiar to the jurisdiction of the
Nuremberg Tribunal. Although the nexus requirement in the Nuremberg Charter was carried over to the 1948
General Assembly resolution affirming the Nuremberg principles, there is no logical or legal basis for this
requirement and it has been abandoned in subsequent State practice with respect to crimes against humanity. Most
notably, the nexus requirement was eliminated from the definition of crimes against humanity contained in Article
11(1)(c) of Control Council Law No. 10 of 20 December 1945. (Control Council Law No. 10, Control Council for
Germany, Official Gazette, 31 January 1946, at p. 50.). The obsolescence of the nexus requirement is evidenced by
international conventions regarding genocide and apartheid, both of which prohibit particular types of crimes against
humanity regardless of any connection to armed conflict. (Convention on the Prevention and Punishment of the
Crime of Genocide, 9 December 1948, art. 1, 78 U.N.T.S. 277, Article 1 (providing that genocide, "whether
committed in time of peace or in time of war, is a crime under international law"); International Convention on the
Suppression and Punishment of the Crime of Apartheid, 30 November 1973, 1015 U.N.T.S. 243, arts. 1-2.)



141. It is by now a settled rule of customary international law that crimes against humanity do not require a
connection to international armed conflict. Indeed, as the Prosecutor points out, customary international law may not
require a connection between crimes against humanity and any conflict at all. Thus, by requiring that crimes against
humanity be committed in either internal or international armed conflict, the Security Council may have defined the
crime in Article 5 more narrowly than necessary under customary international law. There is no question, however,
that the definition of crimes against humanity adopted by the Security Council in Article 5 comports with the
principle of nullum crimen sine lege.

142. We conclude, therefore, that Article 5 may be invoked as a basis of jurisdiction over crimes committed in either
internal or international armed conflicts. In addition, for the reasons stated above, in Section IV A, (paras. 66-70), we
conclude that in this case there was an armed conflict. Therefore, the Appellant's challenge to the jurisdiction of the
International Tribunal under Article 5 must be dismissed.

V. DISPOSITION

146. For the reasons hereinabove expressed
and Acting under Acrticle 25 of the Statute and Rules 72, 116 bis and 117 of the Rules of Procedure and Evidence,

The Appeals Chamber
(1) By 4 votes to 1,

Decides
that the International Tribunal is empowered to pronounce upon the plea challenging the legality of the
establishment of the International Tribunal.

IN FAVOUR: President Cassese, Judges Deschénes, Abi-Saab and Sidhwa

AGAINST: Judge Li
(2) Unanimously

Decides that the aforementioned plea is dismissed.
(3) Unanimously

Decides that the challenge to the primacy of the International Tribunal over national courts is dismissed.
(4) By 4 votesto 1

Decides that the International Tribunal has subject-matter jurisdiction over the current case.

IN FAVOUR: President Cassese, Judges Li, Deschénes, Abi-Saab

AGAINST: Judge Sidhwa



