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“:Sec. 111 AMERICAN PLAINTIFFS ,
] y
;Karazdie® or the daughter of former President Marcos of the thhppmes
iwho was in charge of military intelligence personnel alieged/to have
”k:dnapped and murdered the son of a plaintiff in an ?pdﬁ brought in’
?Cahferma But habxhty is not imposed against states” themselves, be-
;cause that would require amendment of the Fore M;gn Sovereign Immuni-:
ztzes Act, which was not eontemplated when thé Torture Victim Protec-:
ition Act was being considered.’

L One might ask why the Alien To Statute was not simply repea!ed

The answer is that while the proponents were able to find mternatmnai
consensus and Congressmna},»doncurrence on the specific offenses as'
'defined, they looked to emerging consensus on other violations of the law!
-of nations, such as forced disappearances, or terrorism that might in the’
future be met by universal condemnation.? It is also true that, unlike thet
Alien Tort Stat 6’9 the new legislation contains an exhaustion of local~
remedies re mrement while the 1789 act does not. In fact, htzgatmn m
jthzs area.su ubsequent to the Torture Victim Protection Act has } :
proceeded under the Alien Tort Statute, under the We is to the
Foreig ign Sovereign Immunities Act, and under the =Terrorism Act,”

.1 8/ U.8.C. § 283138, quoted in pertinent part at p. .Z_ 7 helow.

.48 AMENDING THE FOREIGN SOVEREIGN IMMUNITIES AC’I‘

. In 1896, as part of the Antiterrorism and Effective Death Penalty
“Act,(AEDFA") Congress enacted § 1605(a)(7) of the FBIA, to pruv:de”’
%that foreign states shall not be immune from jurisdiction of U.S. courts®
ifor personal injury or death caused by torture, extra-judicial k.llhng,
-aircraft sabotage (as in Pan Am 103), hostage taking or assisting such’
facts if engaged in by an official of the state within the scope of his or her*
;empioyment In the same bill, Congress enacted a companion prowsxon
;’§ 1610(a)}(7), providing that commercial property shall not be immune-
ifrom attachment in aid of execution upon a judgment relating to a claim®
*under § 1605(a)7), regardiess of whether the property is or was mvolved
-with the act upon which the claim was based.?

In response to the objection, pressed by the State Department, that
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/____thﬂ_l@gl@m would open up United States courts to persons who suffer

6. See the \mef discussion by Judge Human Rights of the Assn. of the Bar nf‘e
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Fn

iNewman of whether. the Sroska Republic
quahﬁes as a state, p. .,\....,supra

6. See Trojano v. Ferdinand E. Marcos

tand Jriee Martos-Manctoc, 978 F.2d 493

“(9th Cir.1992), cert. demed 508 U.S, 872,

;113 5.Ct. 2960, 125 L.Ed. 2d 661 (1993).

FN ¢ 7. Note that the provision in the Alien

;Tort Statute stating “The district courts

:shall have original jurisdiction” is not nec-

-essary, because any action stating a claim

wunder the Torture Victim Protection Act

swould clearly be within federal question

~ gty

the City of New York before Hearing and;
Markup on H.R. 1417, The Torture Victimn: P

Protection Act, Huuse Comm. on Farexgn" /’_._\

Affairs, 100th Cong. 2(! Sess PP 36-37
(1988). -
N

1. Pub. L. 104«132 § 221{a), 110 Stat
1214, 124)(’.&1}!’;3 24, 1936). : E

2.~ Bee Dovuments Supplement pp. “__- F
sl IR

8. Pub. L. 104-132.4-221(b}, Documents’ .N
Supplement p. 7 Whether this amend-"

ment had the effect of reversing the /;esu]b--—-bs\

P 8. BSee, e.g., statement of Alice Henkin,

in Letelier v. Republic of Chile, p. .22 supra,

gumsdxcnon under 28 US.C. § 1331,

gf?h:tit* of the Committee on International

remained to be seen.

1
LT R N 2




95202[]7?.()1.!_.’1‘03 LOWENFLD EVeINITIAL®RAMLOWZe9/4e5:048Rev. 7.1 (T0S)
Job Name ALFLOWieJob# 12230@Rep# 0-3318-86Pr Ranpes (1.187T0@Pp# 860

Fx
N

FN

below). The Flafow amendment expressly created a private right of' '
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human rights violations anywhere in the world, the 1996 Act was madeﬁ
,apphcable only if the claimant or the victim is a United States national.*; ]
iMoreover, since the amendments go well beyond the restrictive theory of
'sovereign immunity as understood in the United States and elsewhere,’
immunity is lifted only if the foreign state is or has previously been;
ciemgnated by the Secretary of State as a state sponsor of terrorism. As
‘of the date of passage of the Act, April 1996, seven states had been so}
_designated—Cuba, Iran, Iraq, Libya, North Korea, Syria, and Sudan.f
-Also, in text that requires reading more than once, § 1605(3)(7)@)
_provides that the foreign state does not lose its immunity if the act’
“peeurred in its territory and the claimant has not made an offer to:
arbatrate the claim under accepted international rules of arbitration.”.

; Five months after passage of the amendments to the FSIA contmnedl
m AEDPA, Congress adopted another statute, which came to be k.nowm
.as the F]atow Amendment, after the New Jersey lawyer who had urged
:its passage E‘oliowmg the death of his daughter in a terrorist attack (see’

‘action in favor of victims of terrorism against officials, agents, and’
‘employees of states des;gnated as state sponsors of terrorism for money:
‘damages including pain and suffering and punitive damages if the acts}
iwere among those described in § 1605(a)(7) of the FSIA.® It said nothingt

about suits against foreign states directly. !

¢ Thus as of 1996 four statutes were relevant to claims in United:
‘States courts on behalf of victims of human rights abuse. Under the
‘Alien Tort Statute of 1789—not repealed—only aliens could bring sm{:

‘and only individuals could be defendants. Depending on whether the
Filartiga or the Tel-Oren view of the Statute prevailed, the range of
offenses could be very wide or quite narrow.” Under the Torture Victim!

Protection Act, both aliens and citizens eould be plaintiffs, but only on!
A

tion of that country, See Pres. Determu|a~

4. See§ 1605(a)(7TB)i).
tion No. 2003-23 of May 7, 2003, 68 Fed.! y

Ch. VIIL

5. See Chapter VII, section I,

Y 8, As of mid-year 2005, the same group
-of states {except for Iraq) remained on the
:list. See 31 C.F.R. § 596.201. Interestingly
;enough, though Afghanistan was subject to
“numerous sanctions, some imposed before
;and some after September 11, 2001, it was
?never put on the list of state sponsors of
‘terrorism, apparently on the theﬂry that
‘the United States did not recognize the
"TaliBan as the legitimate povernment of
.that country, Also, Saudi Arabia, which
j-many persons in the United States regarded
“as bearing at least some responsibility for
-the assault on the World Trade Center and
sthe Pentagon on 9/11/2001, would not lose
rits immunily unless it were designated as a
-state sponsor of terrorism, which is in the
;ccnu‘ul of the Secretary of State and very
funlikely. Irag was removed from the list by
tPresidential Determination shortly after
the 118, invasion of Iraq and mobilization

Reg. 26,459 (May 18, 2003)}::20 Repub-i
lic of Irag, 370 F.3d 41mc Cir. 2004),0
cert. denied 542 U.S. _-.., 125 S.CL. 19285"
161 L.Ed.2d 792 (2005),

7. Section 1605(f), like the Torture Vlc-
tim Protection Act, contains a ten-year stat-
ute of limitations, but the period does not
run during the penod when the state weuk}
have been immune, i.e.prior to the passage
of the amendment. H

8. The Amendment, formally ent;tle(i’
Ciuil Liability for Acts of State Sponsored’
Terrortsm, was included as a rider to the:
Omnibus Consclidated Appropriations Act
of 1997, Pub. L. 104-208, § 101©). It is®
codified at 28 U.5.C. § 1605 note, and re-f
produced in the Documents Supplement at
p. 350, 3«

9. This statement is correct so far as tts
goes, because § 1330 of the FEIA provides:

sof Iraqi assets for purposes of reconstruc- - that district eourts have Shathave ongmal‘

i’

N

FH

FN




052520778018 LT05, LOWENF LD RVeINITIAL S RANMLOWZ 8080 I8 iav 7T (705

Job Name ALFLOW:®.Job# 122308Rex® 0-3118-S@Pr Ranges (1, mrm.Pg# 861

TXTHH

FN

FR

2

ek Qs

%Sec. I

ithe basis of a few defined offenses, and also only against mdmdual
{defendants over whom personal jurisdiction could be obtained. Under the'
tamendments to the Foreign Sovereign Immunities Act, only U.S. nation.:
fa.ls could bring suit, on the basis of a larger but still-limited group of
<offenses——notably including hostage taking.'® But only states could be:
defendants and then only if they were designated as state sponsors of
‘terrorism. Finally, under the Flofow Amendment, 115, nationals could:
f’bnng suit against officials of states des:gnatecl as sponsors of ferrorism,;

*mcludmg economic damages, solatium, pain and suffering, and pumtwe
damages, but whether such suit could include the states themselves was’
Lnot clear. ;

g The question remained whether actual compensation could be se-
‘cured under any of these provisions, as contrasted with satisfaction for;,
*the human rights movement. For cases like Filar#iga and Karaazzc,,
there was no realistic hope for enforcement of judgments, and indeed, as’
mentmned above, no final judgments were entered. A different group of‘
plamtlffs however thought they had a chance. :

C THE SEARCH FOR ASSETS!

g Once states were made amenable to suit—at least those on the State
‘Department’s list of sponsors of terrorism, the prospect of real and
rsubstantzai recovery opened up for American eitizens. But whlle
“§ 1610(a) of the FSIA had been amended to remove for American’
‘nationals the requirement that the property on which judgments against’
{foreign states could be executed be related to the claim on which the!
fclaim was based (co.apare § 1610(a)(2)-(5) with § 1610(a)(7)), execution:
as still limited to “property used for a commercial activity.” Dxplomatm
‘property remained immune from attachment or execution, consistent, as
:the State Department maintained, with the 1961 Vienna Convention on:
Dlpiomatm Relations.* A group of plaintiffs, led by the lawyer whose:
daughter had been killed in a terrorist attack in Israel, were determmed~
ito translate the immunity from suit achieved in the 1996 amendments‘
mto actual—and very substantial-—recoveries. ,r_

1. The Iran Cases: Flatow et al. ;

On April 8, 1995, a suicide bomber drove a van loaded with explo-

-sives into a bus passing through the Gaza strip, killing seven Israel:
TS

3unsc§1ctaun against a foreign state as to any 1. This section relies in part on succes-

N R S 3
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iclaim with respect to which the foreign
istate is not entitled to immunity, Whether a
separate cause of action must be established
vas well was not clear, as shown later on in
sthis chapter.

w 10. Compare the discussion of the pen-
sdulum in section 1I(A), supra,

i

£ 11, Solatium is a common law remedy
i.m.'mla\bhe in different jurisdictions in differ-
tent scope, affording damages for loss of
companionship and support for injury or
{death of parents, spouses, and possibly oth-
ier family members,

sive instalments of Contemporary Practice,
of the United States Relating to Internation--
al Law, edited by Bean D. Murphy, 93 Am.}
dJ. ﬁi‘i’? L. 181(1999} 94 Id. 117 (2000); 9:)

1d. 134 (2001); 96 Id. 463, 864 (2002); 97 Id. :

866 {2003); 98 Id. 349).
2. Documents Supplement p. 347.

3. 23 UST. 3227, TLAS. No. 7502,

500 U.N.T.S. 95, esp. Artieles 22, 25, and

30. See also the Foreign Missions Act, 227

U.B.C. § 4301 et seq.; Restatement {’Fhsrd)
of the Foreign Relations Law of the Umted
Statesj{; 460, 466 (1987).

B 2R B R,
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3
%so]dlers and a twenty-year-old American college student, Alisa Flatow. A«
ifaction of Palestine Islamic Jihad, a terrorist group sponsored by Iran,L
"clmmed responsibility for the attack. Following passage of the amend-}
‘ment to the FSIA for which he had lobbied strenuously, Ms. FTE'EECG'"
father brought suit for wrongful death against Iran and several of 1ts«
‘leaders in the District of Columbia. Since the United States and Iran dzd
rnot have diplomatic relations, service was made with the assistance ofvﬁ
‘the Swiss Embassy in Teheran.
g‘

i  No appearance was made on behalf of Iran. After noting defendant’s!
‘default and making further inquiry as required by § 1608(e)‘ Judge’
Lamberth entered judgment for plaintiff on March 11, 1998.° The judge:
“found that § 1605(a)(7) and the Flafow Amendment must be read!
together that therefore the court had juris Jurisdiction and that the plaintiff:
%“had stated a claim upon which relief could be granted. Finding that Iran]
twas responsible for the death of Ms. Flafow, he awarded compensatory:
fand punitive damages totaling $247.5 million.? 1

3

? To satisfy this 3udgment Mr. Flatow moved to attach three proper-:‘
‘ties owned by Iran in Washmgtcn, D.C.—the former Iranian embassy
‘and the residences of the Minister for Cultural Affairs and the Mihtaryi;
'Attaché of the Embassy. The district court initially granted the motion,’
’but then issued a stay pending submission of a Statement of Interestg
from the U.S. government. The government urged that the attachment}
/be vacated, emphasizing that it was not acting on behalf of Iran, but in ﬂ!
vzmplementatmn of the international obligations of the United States (the:
iVienna Convention)}, and U.8. law-the Foreign Missions Act’ and the
Forexgn Sovereign Immunities Act.?

By this time Mr. Flatow was not alone in his campaign. Two U.S.; ;
‘nationals associated with the American University of Beirut and a third
{U.8. national who had operated two private schools in that city had been
kldnapped in May 1985 by Hezbollah, another group that receives’
‘support from Iran. One of the men, David Jacobsen, had been released;
af’cer a year and a half; another, Frank Reed,  had bees been held for three and}
‘a half years; and the third, Joseph Cicippio, had been held for more thanJ
‘five. years. All had been held in extreme conditions and subjected to}
‘torture. They too brought suit sgainst Iran, and in August of 1998
;obtained a judgment for $65 million in compensatory damages.®

43

g L
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4. Documents Supplement p. 346. $225 million in punitive damapges, hased‘;
¢ 5. Flatow v. Istamic Republic of Iran, on three times the annual expenditure hy
'999 F.Supp. 1 (D.D.C. 1998), Iran for terrorist activities.

s{,
i

R B L

8. The damages as found by the court 7. See note 3 supra.

ted of:
consxs g 8. The Statement of Interest is quoted

$1.5 million in economic damages based
FRaiow's at length in 93 Am. J. Int'l L., note 7 supra:,
on Ms. Flatow’s earning potential; at 182-85& and reprinted in ful! in Menaley's'

$1 million for pain and suffering in the TatT BT
three to five hours between the explosion ntl Atb. Rep., Aug. 1998 at B-2 Bﬂ?

and Ms. Flatow's death; 8. Clcippio et al. v. Islamic Republic of
$20 million for loss of society of Ms. Fla:  {ron, 18 F. Supp.2d 62 (D.D.C.1998).

fow's parents, three sisters, and a broth-

er; and
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- Then there was Terry Anderson, a well known correspondent for the’
:Associated Press in the Middle East, who had been kidnapped in Beirut,:

;xmpnsoned and occasionally beaten for six and a half years, also by
‘Hezbollah. Anderson obtained a 3udgment against Iran for $340 million»
in compensatory and punitive damages.”® Other suits were filed and’
‘judgments rendered against Iran based on bus bombing in Israel, and
tother kidnappings in Lebanon including abduction and murder of a U.S.} :
:Marine colonel assigned to a UN geaeeEeegmg mission in Lebanon," and
ja victim of a car bomb at the U.S. Embassy in Beirut.” In nearly every

;case, the court awarded substantial compensatory damages and punitive:

damages in the 300 million dollar range. ;

As these various actions had either gone to judgment or were m~
:progress in the District of Columbia before the court had responded to!
Athe government’'s Statement of Inferest in the Filafow case, Congress
‘adopted another amendment to the FSIA, § 1610(f), stating that:

! Notwithstanding any other provision of law ... any property wzth?
:  respect to which financial transactions are prohibited or regulated:
i pursuant to [the Trading with the Enemy Act, the Foreign Assis-
;  tance Act of 1961, and the International Emergency Economic’
Powers Act or any order issued pursuant thereto] shall be subject to:
execution or attachment in aid of execution of any judgment reiatmg
to a claim for which a foreign state ... claiming such property is not!
immune under § 16805(a)(7).R 5

The property in question, essentially, was property of Iran frozen»
under the Iranian Assets Control Regulations adopted at the time of the

‘Iranian Hostage Crisis of 1979-81, plus, according to Mr. Flatow, sums’

‘due to Iran pursuant to a judgment of the Iran-U.S. Claims Trxbunal%
*ordenng the United States to pay an award that Iran had been unable to!
icollect from a private American party.” The 1998 legislation also amend-:
edwseveral months after Judge Lamberth’s judgment—the provision in:
§ 1606 of the FSIA that excluded punitive damages against a fOI‘ﬁgﬁz
ﬂstate to add the words “‘except in any action under section 1605(a){7) or:
1610(1‘) "5 However, the amendment contained a provision authorizing a
‘waiver by the President, and President Clinton issued a waiver procla-f
matxon at the same time as he signed the legislation.'® £

T e

R

T AN TR 1

e
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?‘:

£ 10. Anderson v. Islamic Republic of
Hran, 90 F.Supp.2d 107 (D.D.C.2000).

E 11. Higgins v. Islamic Republic of Iran,
£2000 WL, 33874311 (D.D.C.20003,

P12, E.:senzcz?é 172 F.Supp.24 1 (D.D.C.
?29{]9); utherland, 151 F.Supp2d 27
#{D.D.C.2001), Jenco, 154 F.Supp.2d 27
{D.D.C.2001), Weinstein, 175 F. Supp.2d 13
f(D D.C.2001), Wagner, 172 F.Supp.2d 128
HD.D.C.2001),
3 13. § 117{a} of the Omnibus Consolidat-
ted Appropriations Act of 1999, Pub. L. 105-
277, 112 Stat. 2681, {Oct. 21, 1998}, enact-
ing FBIA § 1610(H, Documents Supplement
ip., 348 o \

oy

14, The amendment apphed also m;
sums claimed by Cuba involved in the Ale;
randre case described below. e

15. § 117(b} of the Omnibus COﬂSl}lldat-.‘
ed Appropriations Act, note 13 supra, ‘

16, Presidential Determination No. 99
1, Oct. 21, 1998, 34 Weekly Comp. Pres.;
UE'E:” 2108, 2113 {Qct. 23, 1998); 63 Fed.
Reg. 50201, (November 2, 1998). As Con-
gress has done in other contexts, it attached;
the section to the basic governmental ap-
propriation bill, which was assentially vetoal
preof. The condition for such unrelated #id-;
E18,.,in;.this . instance.. as,.in..others,..is.. to.

FN

FN

FH
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' :Empresa de Telecomunicaciones de Cuba, S.A. (FETECSA), a

864 ABUSE OF HUMAN RIGHTS Ch. VIIL

As of the close of 1998, the claimants had not recovered any money,’
;though Congress had adopted four amendments intended to help the:
‘American victims of terrorist aets receive compensation. The campaign:

went on, however, with the claimants and their Congressional backers’
‘on one sxde, the Administration on the other. Meanwhile another litiga-!
_tion, also much discussed in the press and in Congress, was in progress’
4n Mlarm §j

2. The Cuba Case: Alejandre et al

On February 24, 1998, two light planes flown by a CubanmAmerican

ranti-Castro orgamzatxon based in Florida were blown up over mterna«

‘tional waters in the Florida Strait by missiles launched by MIG 23 and®

MTG 29 planes of the Cuban Air Force, apparently on standing orders of‘.
‘President Fidel Castro.”” All of the oecupants of the two planes werei‘
members of a Miami-based human rights organization known as HE"F?:T&:“
‘7o gl Rescate (Brothers to the Rescue), and all were killed. Three of the the;
four had become American citizens, and following passage of the amend-!
‘ments to the Fore:gn Sovereign Immunities Act, their families brought’.‘{
%’suzt against Cuba in federal court in Miami.'"® No appearance was made;
;on behalf of Cuba, and the district court, holding that the 1996 amend-!
‘ment to the FSIA could be applied retroactively, entered judgment in:
favor of the plaintiffs for $49.9 million in compensatory damages (three’
:families) and $137.7 million in punitive damages. Algjandre v. Republic

‘of Cuba, 996 F.Supp. 1239, at 1248, 1253 (S.D.Fia.1997). :

i
H

Cuban assets in the United States had been blocked since February:
11962, but direct telecommunications services between the United States!
iand Cuba had been permitted since 1993. AT & T and other American!
telecommunications carriers were permitted, upon receiving a 1icense}’
from the U.S. Treasury, to make payments for services rendered tan
corporatzon,
-majority-owned by the Cuban government. The Alejandre plaintiffs now?“
;sought to enforce their judgments against Cuba by garnishing and!
;executing on debts from eleven U.S.-based telecommunications carriers;
‘to ETECsA." Plaintiffs sought to rely on § 1610(f) as adopted in 1998, 20!
iand the garnishees, supperted by the U.S. government, pointed out that’

FEIII T DTG R A I

-sv

R B kL

EH
3
a
%

£y pmmde a waiver authority, subject to varn-
-ous findings—"'national interest,” '*nation-
.al security,” ete.—that Presidents typ:caliy
‘recite when granting the relevant waiver.

BN i’ 17. See Time, March 11, 1996 p. 38,
“quoting from an interview mth President
iCastro, quoted in A. Lawenfald, “Congress
iand Cuba: The Helms-Burton A Act " 90 Am.
=1, TaE] L. 419 (1996). Apart from the death
‘of the pilats, one consequence of the attack
was that President Clinton signed the
‘Helms-Burton Act, Publ. L. 104-114, 110
Stat. 785 (1996) designed (inter alia} to
‘inhibit firms based in third countries from

doing business in or with Cuba, which he
had earlier indicated that he would veto:

18. Neither the fourth man killed noz’ FN
his immediate family could qualify under
§ 1805(a)(7THB)ii), which, as mentioned;
above, lifts sovereign immunity in termnsm
suits only on behalf of American citizens..

19. Recall that the device of anachmg“ P T
debts due to a debtor as in Hamﬂaﬁ:’
was preserved for purposes of e tion ony
judgments in footnote 36 of Shaffer v, Hex: f-"""—
rer. See Chapter III, p. L. and p.
questton L

20. See B A

——

at note 13 supra. 3
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a3

(




- E}azagﬂ?wﬂi.h'}’ﬂa LOWENFLD.RVeINITIAL®RAMLOW2e5/589.0i@Rev. 'I 1 (TOS)

Job Name ALFLOWd{@Joh# 12230@Rers# 0-3318-2@Pr Ranges (1.10701@Pp# 265

Lt

/““‘\gplmon” on the scope of the President’s waiver authority. But cmng;

T

TXTH

N

FR

FH

o overcome.®

o R f Y S

‘Sec. T AMERICAN PLAINTIFFS 865.
E =
*that section carried authority for a Presidential waiver that Pres1dent
iClinton had exercised.

The District Judge held (1} that the President’s waiver authority dxd
{not extend to § 1610(f}(1) but only to (£)(2),” and (2) thiat payments due:
‘to ETECsa were, at least for purposes of this case, attributable to thef*
:Government of Cuba. Accordingly, in March 1999 the court ordered that}
Judgmenf: be entered against the felecommunications carriers in the’

amount of their outstanding debts to ETEcsa, for a total of about $6. 2”‘
3
' ?

PR IR

On appeal from the garnishment order, the Court of Appeals for the
E]eventh Circuit quashed the writs of garmshment M It expressed "no

i First National City Bank v. Banco Par El Comercio Exterior {Bancec),:
:Pp- N Y supra, the court held that the plaintiffs had not overcome;
the presumption that government instrumentalities enjoy a separategj
“juridical status vis-a-vis the foreign government to which they are!
frelated: 4

While the district court’s concern about the injustice of preventing'
plaintiffs from collecting their judgment is understandable, thxs%
concern is present in every case in which a plaintiff seeks to hold an
instrumentality responsible for the debts of its related government.
Allowing the Bancec presumption of separate juridical status to be;
so easily overcome would effectively render it a nullity. We recognize’
that the district court made an effort to distinguish this case based;
upon the gravity of the underlying violation of international law. o
Given the absence of any evidence that ETEcsA was involved in the’
violation, however, we fail to see how this distinction is relevant to’
the questwn of whether ETECSA’S separate 3urzd1cai status should be

T E  AR A U e e R TR St ] ar gy

: Thus as of fall 1999, the families of the Brothers to the Rescue, hke
the vietims of Iran-sponsored terrorism, had not recovered any money,g

despate their massive judgment.

i

P amre

3. Breaking the Impasse: Ad Hoc Legislation

: Senator Mack of Florida on behalf of the Alejandre plaintiffs and:
Senator Eautenﬁerg of New dJersey on behalf of Flatow and the otherf,

¥

“victims of terrorism sponsored by Iran sought once more to amend the 4

‘law to enable the holders of judgments rendered pursuant tob
‘§ 16805(a)(7) to collect. In October 1999 they introduced a “Justice for
Vlctxms of Terrorism Act,” to break through the separate entity prob-*
lem and to eliminate the waiver authority with respect to blocked assets.;

21, See text at note 16 supra, 24, Alejandre v, Telejomca Larga B:s-~

22. See Documents Supplement pp. !&J:‘ciggcég Puerto Rico, 183 F.3d 1277 (11ths

S
346-47. 25. 183 F.34 at 1286-87. ;,

Alejandre v. Republic of Cuba, 42 F.
ASupp 2d 1317, 1343 (S.D.Fla.1999), (o 8 1796, 106th Cong. 1t Sess.;
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iThe proposed legislation received substantial support in Congress, but:
2 el 2
‘the Administration vigorously opposed it,

It October 2000, a compromise was reached, that enabled the
;Administration to maintain (more or less) its positiof on immunity of
idiplomatic assets and on the exclusion of punitive damages against:
forezgn states, while providing substantial sums to the particular claim-:
iants. Section 2002 of the Victims of Trafficking and Violence Preventwn
Act of 2000® provided relief for claimants (i) who had obtained a final:
Judgment against Iran or Cuba as of July 20, 2000 (i.e., for EI""—'E:'F&
£$41.2m; Flatow, $26m; Cicippio, $73m; Anderson, $47.3m, andm
$27 4m29) or (i1) who had filed suit on one of five specified dates and
;received a final judgment after that date (Higgins, Sutherland, Folfill,.
'3_0 and Wagner™). These claimants—but only these claimants—were"
gwen three options. They could receive from the U.S. Treasury 110/
percent of the compensatory damages awarded by judgment of the U.S.:
xcourt plus post-judgment interest, if they relinguished ali claims tc«
zcompensatory and punitive damages; alternatively, they could recewe
“}.00 percent of the compensatory damages awarded by a U.S. court p}us
linterest if they relinguished their claims to compensatory damages and.
‘the right to attach or execute against the properties described in;
1§ 1610(f) as amended in 1998%, but reserved their claims to pumtwe
damages, or, finally, they could re_;ect either option and continue to.
‘attempt to collect their judgments in full without assistance from the’
“U S. government.® However, the 1998 amendment to § 1606 of the FSIA:
perrmttmg punitive damages against foreign states in terrorism claims’
{(which had been covered by President Clinton’s waiver in 1998)® was’,
repeaied H ‘

The 2000 statute provided that the President should vest and
hqmdate funds of Cuba that had been blocked since 1962 and thereafter,
mp to the amount needed to pay the claimants against Cuba, ie., the
‘Alejandre parties.” For the payments to the claimants against Iran the'
istatute provided that payments were to be made first from rental'
"payments accrued on Iranian diplomatic and consular properties in the:
‘United States, and if that were not sufficient, from funds in the Iran

£ * 27, nsive excerpt. from the 30. See note 17 supra. E £
imony of Deputy ry Secretary J.’,

|Stuart E. Elzenstat before the Seaat,e Judi- 81, See text at note 19 supra. £

‘eiary Comenittee, see 94 Am. 4. IntTL. 117 32. Figuring all this out is not easy. The FX

vat 123. (2000}, For some of the Administra-
ition's arguments, see question 0, p. D
infra,

Fa 28, Pub. L. 108-386, 114 Stat. 1541,
1{Oct. 28, 2000}, Documents Supplement p.
£3B4.

N . 29, The figures are for the amounts
rpaid, including interest. Source: Congres-
.sional Research Service, Suits against Ter-
rorist States, TSR Report to Congres Jan.
25, 2002). Under § 2002, punitive damages
Fwere not paid.

AT T

relevant statutory pmv:smns, § 2002{3}(1}-7-""—“"‘\\
and (23, do not appear in the U.5, Code, as

they are applicable only to the persons eligi-
ble on the dates spemﬁed For the state of
the permanent prawsmns “of the FBIX as nf'—
mid-year 2005, see p. ... infra. :
33, See text at note 22 supra. : £N
34, § 2002(0(2). P e

¥

95, § 2002(b)1). L ew

5.
i
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g 3
Foreign Military Sales Trust Fund.® The 2000 statute permitted the;
President to waive the application of § 1610(f)(1) (the 1998 amendmeut):
that would have permitted attachment and execution against blocked:
funds, and President Clinton did so at the same time-as he signed the
:bill into law, on the ground that attachment or execution against suchi
‘funds “would impede the ability of the President to conduct foreign!
ipolicy in the interest of national security.”’™ The substance of the 2000:
compromise was not made subject to waiver. ;

! i
3 The Office of Foreign Assets Control of the U.8. Treasury Depart-{
ment promptly published a notice on how claimants were to proceed for:
;purposes of making their election and collecting the amounts due.®
{Eventually, the claimants against Cuba received about $97 million, and;
gthe claimants against Iran received about 3289 million, including $26
rm:ihon to the Flafow family, and $47 million to Terry Anderson. In all

*the sums pmd out by the U.S. Treasury went to 14 victims or their:
.famahes

D. MORE LAWSUITS, MORE THEORIES, MORE QUESTIONS
] Efforts to secure compensation for the many victims of terrorism inf

:the Middle East continued in the years after the Flafow litigation, both/ﬁ
in Congress and in the courts. even when there were no cbvious assets?

iout of which judgments could be satisfied. Generally the U.S. djstFict /
:courts followed the precedent set in the cases cited at notes £ -~}
‘supra, though it was only in those cases that Congress had expressly:
‘provided for compensation to be paid, either out of frozen assets {thel
‘Cuba cases), or out of the U.S. Treasury. Courts upheld actions agmnst'
:United States-based organizations alleged to have “aided and abetted”:
‘terrorist acts carried out abroad through the raising of funds, e.g., Bozmy
«v. Quranic Literacy Institute and Holy Land Foundation for Relief and’,
;Development, 291 F.3d 1000 (7th Cir.2002), and they denied status as aé'
ferezgn state to the Palestinian Authority and the Palestine Lzberatmn«
Orgamzatmn alleged to have carried out terrorist attacks in Israel’
xresultzng in the death of U.S. citizens. Ungar v. Palestine Libemt:onﬂ
{Organization, 402 F.3d 274 (15t Cir. 2005). In both of these cases and
s"others like them, jurisdiction was based not on the various statutes and+
amendrnents f‘ocused on states or their agents, but on the Anti-Terror-!
fism Act of 1990, which provides, in relevant part, :

Any national of the United States in his or her person, property, or!
business by reason of an act of international terrorism, or his or her
estate, survivors, or heirs, may sue therefor in any appropriate’

T

B

PR N sy ey

38, § 2002(b}2). 39, See Statement of Willi aft’
37, Presidential Determination No %;v P Legsa_lﬁA((i:wser of t};} ?/taw’glip :u'tment
£2001-03 to Waive Attachment Provisions etare ven. Lomm, on toreign heiations ong

S. 1275, “Benefits of =for Victims of Inter-’
gf;:é:d (;: " B;ag:kz%ﬁl;mg;r%ezgfegggst national Terrorism Act”, 108th Cong. 15t:
‘Pres. Do 2671, (Nov. 6, 2000) Y5 Fei, Sess. July 17, 2003. A detailed breakdown;

66483 (2000). ' appears in Suits Against Terrorist S:ates,
E. Congressional Research Service Report

% 38. 66 Fed Reg 70382 (Nav. 22 2000y, RL331258, Jan 25, 2002, 8
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;858 ABUSE OF HUMAN RIGHTS Ch. VIIT
§ district court of the United States and shall recover threefold theﬁ'
i damages he or she sustains and the cost of the suit including’
§ attorney’s fees.! ;
¢ The most interesting decision, and most troubling to advocates for; :

‘the vi well as their supporters in Congress came in response to
“an effort by the relatives of Joseph Cicippio, the official of the Amencan
“University in Beirut (p. M. supra), to recover for their injuries as al
result of the kidnaping and torture of their father and brother, who hadf
t hostage for over five years.

: ‘PULEQ v. ISLAMIC REPUBLIC OF IRAN
i United States Court of Appeals, District of Columbia Circuit, 2004,

353 F.3d 1024,

‘ ;

¢ Before: Epwarps, RanpoLen, and GarLanp, Cikcurr Jung 1:;§/ [
B

i Harey T. EDWARDS, CIRGUIT JUDGE; —" —

i This ease involves a lawsuit brought against the Islamic Republic af;
Iran (“Iran’’) under the terrorism exception, 28 U.S.C. § 1605(a)7), to¢
‘the Foreign Sovereign Immunities Act (“FSIA”). The plaintiffs in the:
:suit are the adult children and siblings of Joseph J. Ticippio, a victim of; ;
‘terrorist hostage-taking. Joseph Cicippio was abducted in 1986 by Hiz::
‘Bollah, an Islamic terrorist organization that receives material supporte
‘from Iran. He was held hostage until 1891, confined in inhumane’
‘eonditions and frequently beaten. In 1996, Joseph Cicippio and his wxfeg
‘sued Iran for the tortious injuries they sustained as a result of Mr.¢
'Clcippio’s kidnaping, imprisonment, and torture. Iran failed to respond;
‘to the complaint and default was entered on November 13, 1997, The;
case was tried ex parte and, on August 27, 1988, the District Court
‘entered judgment against Iran in favor of Mr. and Mrs. Cicippio in the
j}arnnunt of $30 million. No appeal was taken.

: In 2001, Joseph Cicippio’s children and siblings sued Iran for the:
‘intentional infliction of emotional distress and loss of solatium they:
‘suffered as a result of Mr. Cicippio’'s ordeal. The Iranian defendants:
:failed to respond to the complaint and the District Court entered defauit,
:on January 2, 2002. The Ticippios filed a motion for summary judgment-é
;on January 10, 2002. Subseguently, on January 24, 2002, plaintiffs;
‘moved to consolidate their suit with Mr. and Mrs. Cicippio’s case, which:
:by then had been closed. On June 21, 2002, the District Court denied the
‘motions for summary judgment and consolidation. The court also sua;
isponte dismissed the Cicippios’ complaint under Federal Rules of wal;,
‘Procedure 12(b)(6) and 12(h){(3), holding that *‘the FSIA, as amended,
idoes not confer subject matter jurisdiction upon it to entertain claims for,f‘
iemot:onal distress and selatium brought by claimants situated as are
these plaintiffs upon the allegations of their complaint.” Joseph Tlicip-:
| ipio’s children and siblings now appeal. Responding to our request, the
{Justice Department has filed a brief as amicus curiae stating the pns:tmn

L T E

Ll 8USCsoass

e ! Py = 5 vt

ﬂ“ Loy

... rVE”iv‘

w



032520718018 L 105 LOWENFLD.RVeIN TTIAL@RAMLOWZ@0/U80:0i8Hey. 7 1 {TOS) B
Job Name ALFLOW4@Job# T22308Her# {-3318-S@Py Ranges ¢1.1070@Prg 869

‘Sec. III AMERICAN PLAINTIFFS 869

T of the United States. The Government’s position is that neither section!
1605(a)(7) of the FSIA nor the Flatow Amendment, 28 US.C. § 1605
note, creates a private cause of action against forelgn governments for

‘acts of hostage taking or torture. -

T We affirm the judgment of the District Court. Section 1605(a)(7) of'
ithe FSIA abrogates foreign sovereign immunity and provides Jurxsdictxon
?:n specified circumstances, but it does not create a private cause oﬂ
raction. By its clear terms, the Flatow Amendment provides a pnvate,
>r1ght of action only against individual officials, employees, and agents of;
8 foreign state, but not against a foreign state itself. Plainly, nexther;
isection 1605(a}(7) nor the Flafow Amendment, separately or together,
‘establishes a cause of action against foreign state sponsors of terrorism.:
»Therefore the Cicippios’ suit cannot proceed on these grounds. However,;
’because the Cicippios’ suit was filed in the wake of judgments in favor of‘;,
zMr and Mrs. Cicippio and other hostage victims, they may have been:
‘misled in assuming that the Flafow Amendment afforded a cause of
factwn against foreign state sponsors of terrorism. We therefore afﬁrm

ithe judgment of the District Court, but remand the case to a}10w§
plamt;ffs an opportunity to amend their complaint to state a cause ot‘
~act10n under some other source of law. We reserve judgment, however,:

‘on whether the Ticippios have any viable basis for an action agamst

:Iran, leaving that issue to the District Court in the first mstance :

TCCS I, Backerounn

TR T PO *"

A. Facts

On the morning of September 12, 1986, Joseph. J. Tltippio was
kxdnaped in Beiruit, Lebanon, by the terrorist group Hizbollah, an agent SN «:Jq‘:_
:of Iran’s Mmlstry of‘ Information and Security (“MOIS™). At the-tifhe of; :
Tus abduction, Mr. Clcippio was comptroller of the Amerifan Umvers;ty
tof Beirut. szEQIIaH held hlm hostage for 1 908/513}'/5 During that time,! g
She was randomly beaten, confined in rodent-ghd Scorpion-infested cells,
‘and bound by chains. He suffered from nimerous medical probiems‘
Lemanatmg from the inhumane treatment that he experienced during his;
icaptivity. At some point after Mr. Cicibpio was tda]/&%h.ostage"ﬁe was;
;forced to underge major surgery for an unuie(nhﬁe abdominal condltmn

] =

TCH

S AT SRS Bty
¥

that has left a ten-inch scar on his abdomen

T g In 1996, Joseph Cicippip filed suit against Iran under the “terrorismi
-exception” to the FSIE 28 U.S.C. § 1605(a)(7), and the Flatow Amend-|
‘ment, 28 U.S.C. § 1605 note. His lawsuit was joined by his wife wife, Elham/
C"'""'"' two other hostage victims, and the wife of one of the other'
v:ctxms The Iranian defendants did not respond to the complaint and
‘were found in default, The case was tried ex parte and, on August 27!
*1998 the District Court rendered a judgment for Joseph Titippio in the
,amount of $20 million in damages for lost wages and opportunities andé
écompensatory damages for pain and suffering and mental anguish, and
$10 million for Mrs. Cicippio in damages for loss of her husband’s sometyf
‘and companionship and mental anguish. See Ticippio, 18.F.Supp.2d at’
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1
64 70. Iran never entered an appearance in the case and no appeal was!
,.»taken from the judgment of the District Court. g

§ The instant case arises from a lawsuit brought in 2001 by Joseph*
-Cicippio’s seven adult children and seven siblings against Iran and MOIS
‘for the intentional infliction of emotional distress and loss of solatium?
‘they sustained as a result of Mr. Cicippio’s ordeal. The suit was based on;
‘claims purporting to arise under section 1605(a)(7) and the Fﬁf?f\ﬁﬂ
‘Amendment. On January 2, 2002, after Iran failed to respond to the~
‘complaint, the Distriet Court entered a default judgment for the Cicippio:

‘children and siblings. On January 10, 2002, the Cicippios filed a motwn
:for summary judgment. They subsequently filed a motion to consohdate
“their case with Mr. and Mrs. Cicippio’s lawsuit against Iran, which by§
‘then had been closed. The motion for summary judgment included}
;affidavits from the children and siblings establishing that Mr. Cicippio's:
?écaptmty caused them to suffer from emotional distress by virtue of the}

harm done to him. ¥
ég :
f’ B. The Statutory Framework 1
[The court summarizes the FSIA, the addition of § 1605(a)(7), and thel
"passage of the Flatow Amendment.] :

] It is undisputed that the Flafow Amendment permits U.S. natxonatlsE
‘to pursue a private right of action for terrorism agamst officials, employ~§'
‘ees, and agents of designated foreign states acting in their personal
‘capacities. At issue here is whether section 1605(a)(7) and the Fﬁfﬁ"@.
§Mendment similarly provide = cause of action against a forezgn state}

H]
§
C. The District Court’s Judgment j

. The District Court assumed that plaintiffs’ factual allegations were:
“true, but denied both their motion to consolidate their case with Mr. and
Mrs. Cicippio’s case and their motion for summary judgment. The court
ialso sua sponte dismissed the Cicippios’ complaint under Federal Ru}es
‘of Civil Procedure 12(b)(6) and 12(h)(3), concluding that “the FSIA, as:
‘amended, does not confer subject matter jurisdiction upon it to entertamg
claims for emotional distress and solatium brought by claimants situated;
ias are these p}mntlffs upon the allegations of their complaint.” Notmg
:that a foreign state is ‘“liable in the same manner and to the same extent
;as a private individual under like circumstances,” 28 U.S.C. § 1608 -the"
District Court held that the plamtiffs could not rwm
‘prevailing commeon law rule governing third party clainfs for outrageous:
econduet causing severe emotional distress. Cicippio-Puleo, Civ. No. Dl—-
1496, slip op. at 3-4, App. 5-6. The District Court cited the Restatement!
ASecond) of Torts for the proposition that a third party claimant must be:
:present at the scene of the victim’s torment in order to state a claim fori
‘intentional infliction of emotional distress. Id. (citing Restatement (Sec-
iond) of Torts § 46 (1986)). The District Court also held that solatium}
ydamages were unavailable to Mr. Cicippio’s adult children and szbhngs,
gbecause “another generally observed rule of American common law hasi
refused to_recognize a right to, recover. damages for, loss of ‘society.and’

B ey
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gcompaninnship’ by other than spouses for injury to a third party——even a
relative—not resulting in third party’s death.”

£

The C cippios now appeal the District Court’s dzsmlssal of theu‘
clairmns.

D. The Appmntment of Amicus Curiae and the Issues on
_Appeal
:  Because Iran has never entered an appearance in this litigation, the
‘court appointed the Georgetown University Law Center's Appellateq
é‘in:lgatum Program as amicus curice to present arguments in support of‘
the District Court’s judgment.* :

The court also ordered the parties to brief and argue, inter alia, the:

i
:
i

“ "Whether the FSIA creates a federal cause of action for torture]
and hostage taking against foreign states,’ or only against their%
‘official{s), employee[s] or agent[s]’ as specified in the [Flafow):
Amendment,” an issue raised but not decided in Price v. Socialist:
People’s Libyan Arab Jamahiriya, 294 ¥.3d 82 (D.C.Cir.2002).

Whether Cicinpio’s children and siblings may sue for intentionaisi
infliction of emotional distress and loss of solativm. -

~ Whether appellants who seek to recover for emotional distress’
based on conduct directed at a third party must have been presenti
at the time of the offending conduct, and, if so, whether appeiaants’

£
% satisfied this “presence’” requirement, i \&\
E THE APPEARANCE OF THE UNITED STATES AS AMICUS. )

CURIAE . }f

On Nevember 8, 2093 the court issued [an] order soliciting the

T

'After receiving a two-day extension of time in which to submit its
ﬁpomtlon the United States filed a brief as eamicus curiae on December 3,
?“2003 stating the firm view that the Flatow Amendment does not provxdeh

a prxvate right of action against a foreign state:

Neither Section 1605(2)(7) nor the Flatow Amendment, nor the tws
- considered in tandem, offers any indication that Congress mtendedj
! to take the more provocative step of creating a private right of:
¢ action against foreign governments themselves. Such a move could:
- have serious adverse consequences for the conduct of foreign rela-:

tions by the Executive Branch, and therefore an intent to do so:

i * As they have done in the past, see Betfiz  -sponded admirably en very short notice in®
gv Islamic Republic of Iran, 315 F.3d 325, assisting the court with an mztstandmg
392 note * (D.C. Cir.2003), the advocates brief and oral argument. 5
*from the Appellate Litigation Program re-

e ST
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' ipersonal injury or death caused by one of the specified acts of terrorism,?

1872 ABUSE OF HUMAN RIGHTS Ch. VIII’;

z should not be inferred—it should be recogmzed only if Congress has!
acted clearly in that direction.

II. Anarysis .

A. Standard of Review

: In denying plaintiffs’ motion for summary judgment and in sua
‘sponte dismissing their complaint pursuant to Rule 12 (b)(6), the District
;Court assumed that plaintiffs’ factual allegations were true.... Because
‘we hold that the Flatow Amendment does not authorize a cause of action
against foreign states, it is clear that plaintiffs can allege no facts in
‘their lawsuit against Iran that would entitle them to relief under the:
:Flatow Amendment. Therefore, we affirm the District Court's dismissal !
for failure to state a claim under section 1605(a)(7) and the Fl"ﬁi'o_"
Amendment.

W U AR

P G

B, The Limited Cause of Action under the Flatow Amendment ;
Section 1605(a)(7) waives the sovereign immunity of a designated’

&

“foreign state” in actions in which money damages are sought for:

*1f the act of terrorism or provision of material support is engaged in by};i
“‘an official, employee, or agent of such foreign state while acting within?
sthe scope of his or her office, employment, or agency.” 28 U.S.C.
§ 1605(a)(7). Section 1605(a)(7) is merely a jurisdiction conferring provi-
lsmn that does not otherwise provide a cause of action against either a
*fore;gn state or its agents. However, the Flatow Amendment, 28 U.8.C.
:§ 1605 note, undoubtedly does provide a cause of action against “[ajn
offimal employee, or agent of a furexgn state designated as a state!
hsponsnr of terrorism’” “‘for personal injury or death caused by acts of:
it;h.at official, employee, or agent for which the courts of the United States}
may maintain jurisdiction under section 1605(a)(7).” The question here;
{is whether the Flatow Amendment, which does not refer to “foreign:
state, ' may be censtrued, either alone or in conjunction with sectxom
+1605(a)(7), to provide a cause of dction against a foreign state. g

We now hold that neither 28 US.C. § 1605(a)(7) nor the Flatow:
Amendment nor the two considered in tandem, creates a private right off
actmn against a foreign government. Section 1605(a)(7) merely wmvesg
'the immunity of a foreign state without creating a cause of action!
‘against it, and the Flatow Amendment only provides a private right of‘

PRA e R o

:
3
B

;action against officials, employees, and agents of a foreign state, not%
"agamst the foreign state itself. Because we hold that there is no statuto-’

Ty cause of action against Iran under these provisions, we affirm the%a
District Court’s judgment without deciding whether the evidence pre--
sented by the plaintiffs is sufficient to recover for intentional infliction r;)f‘Y
emotional distress or loss of solatium.

Elteach B e du eow
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The language of section 1605(a)(7) and the Flatow Amendmentmthej
gonly provisions upon which plaintiffs rely—is clear. In declaring that.
§“{a} foreign state shall not be immune from the Jurisdiction of courts of:
:the United States or of the States . . . ;" 28 U.S.C. § 1605(a)(7) merely;
‘abrogates the immunity of foreign states from the jurisdiction of the;
‘courts in lawsuits for damages for certain enumerated acts of terrorism.
‘It does not impose liability or mention a cause of action. The statute’
gthus confers subject matter Jjurisdiction on federal courts over such_fi;
‘lawsuits, but dees not create a private right of action, L

! Asnoted above, the Flatow Amendment imposes liability and creates’
‘a cause of action. But the liability imposed by the provision is precisely!
fgiimited to “an official, employee, or agent of a foreign state designated as,
‘a state sponsor of terrorism.” “Foreign states” are not within the;
gcompass of the cause of action created by the Flalow Amendment. Ini
ishort, there is absolutely nothing in section 1605(2)(7) or the Flatow:
{Amendment that creates a cause of action against foreign states for the;

renumerated acts of terrorism. 5
é We also agree with the United States that, insofar as the Ffé?&?vi?
+Amendment creates a private right of action against officials, employees,:
iand agents of foreign states, the cause of action is limited to c]m‘ms?
‘against those officials in their individual, as oppased to their official,;
{capacities:

£

b

LK 3"

The plaintiffs and amicus curige dispute both the meaning and?
irelevance of the legislative history of the FSIZ or the Flatow Amend-
‘ment in support of their competing arguments to the court, The legisla-:
‘tive history is largely irrelevant, however, because the statutory lan-
‘guage is clear—nothing in section 1605(a}(7) or the Flalow Amendment’
‘establishes a cause of action against foreign states. And, as we explaini

i -In 1976, the House Judiciary Committee Report explained that the"
. was ‘“‘not intended to affect the substantive law of liability.":
:H.R.Rep. No. 94-1487, at 12 (1976). It stated that the statute was
fintended to preempt other federal or state law that accorded sovereign:
‘immunity, and to discontinue the practice of Judicial deference to sugges-;
itions of immunity from the executive branch. But the statute was not,
rintended to affect “the attribution of responsibility between or among,

“or in part for the claimed wrong,” :
; When Congress passed section 1605(a)(7), the Conference Commit-gf:
%tee report explained: f
This subtitle provides that nations designated as state sponsors of;
terrorism under section 6() of the Export Administration Act of,
St 879, .wili=._bem%gnghig,,t,,qﬁégit,‘imiﬁ-ﬂsguaaa for. terrorist acts, It

e e o e b
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permits U.S. federal courts to hear claims seeking money damages@
for personal injury or death against such nations and arising from
terrorist acts they commit, or direct to be commiited, against;
American citizens or nationals outside of the foreign state’s territo-’
ry,.and for such acts within the state's territory if the state mvclved
has refused to arbitrate the claim. P

H.R. Conf. Rep. No. 104-518, at 112 (1996), ;

1t is noteworthy that the legislative history does not say that sectmn
1605(&}{7) imposes liability against foreign states or create a cause ofm
actmn against them.

="wtmn« e

4 o ER IR

¢ When Congress later passed the appropriations bill that included the
‘Flatow Amendment, there was very little legislative history purporting;
;te exp]aun the enactment. The Conference Report said: “The confereucef
agreement inserts language expanding the scope of monetary damage
‘awards available to American victims of international terrorism. The
conferees intend that this section shall apply to cases pending upenf
enactment of this Act.” H.R. Conf. Rep. No. 104-863, at 987 (1996). As!
the United States notes in its brief, “[oln its face, that statements*
addresses only issues of damages and retroactivity, not the guestion;
whether foreign states are proper defendants in the first place.” Wer
tagree. Thus, the legislative history of the Flatow Amendment is not”
1ncons1stent with the clear terms of the statute.

TP g L

§ Subsequent enactments by Congress providing for the payment or;
‘enforcement of judgments entered against foreign states in cases brought:
?under § 1605(a)(7) fail to establish that Congress created a cause of
‘action against foreign states. See Victims of Trafficking and Vm]ence
Protection Act of 2000, Pub.L. No. 106-386, § 2002, 114 Stat. 1464,
:1541-43; Terrorism Risk Insurance Act of 2002, Pub.L. No. 107——.‘25’0'}'i
:§ 201, 116 Stat. 2322, 2337-39. As we explained in Foeder, thesef
.statutes merely provide for payment “if an individual has a judgrnent
:against Iran,” but they do not address or resolve the anterior questxon’]
““whether plaintiffs are legally entitled to such a judgment.” 333 F.3d at;
'239 (emphasis added). It is entirely plausible for Congress to direct thea
“United States to compensate victims of terrorism without purporting to'
‘establish or support a cause of action against foreign state sponsors of‘
iterrorism.

: * K
j
: There is nothing anomaleus in Congress’s approach in enacting the;
Fia—tofv" Amendment. As we noted in Price, the passage of § 1805(a){7).
mvolved a delicate legislative compromise. While Congress sought to
‘create a judicial forum for the compensation of victims and the punish-.
“ment of terrorist states, it proceeded with caution, in part due to;
‘executive branch officials’ concern that other nations would respond byz‘
isubjecting the American government to suits in foreign countries, Seei

Przce, 204 ¥.3d at 89 (citing John F, Murphy, Civil Liability for. the
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aComm:sswn of International Crimes as an Alternative to Criminal Prose-
fcution, 12 HARV. HUM. RTS. J. 1, 35-37 (1999)).

g The plaintiffs suggest that our construction of the Flataw Amend-:
yment “wl[ill] mean that what Congress gave with one hand in sectmn
{1605(a}(7) it immediately took away with the other in the Flafow
‘Amendment.” See Cronin, 238 F.Supp.2d at 232. We disagree. Section!
r1605{a)(7} does net purport to grant victims of terrorism a couse of'
,actwn against forexgn states, or against officials, employees, or agents af
‘those states acting in either their official or personal capacities, 'I‘here-
ifore, the Flatow Amendment's authorization of a limited cause of actmn
{against ufﬁcm}s employees, and agents acting in their personal eapacx—
gztuas takes nothing away from § 1605(a}7). What § 1605(a}(7) does is to:
‘make it clear that designated foreign state sponsors of terrorism will baﬁ
;amenable to suits in United States courts for acts of terrorism in cases m”
whu:h there is a viable cause of action.

?i Clearly, Congress’s authorization of a cause of action against ofﬁ-
ctals, employees, and agents of a foreign state was a significant step
Ltuward providing a judicial forum for the compensation of terrnnsm
vxctlms Recognizing a federal cause of action against foreign states
undoubtediy would be an even greater step toward that end, but it is a*
;step that Congress has yet to take. And it is for Congress, not the courts,

:to decide whether a cause of action should lie against foreign states.’
Therefore we decline to imply a cause of action agamst foreign states’
‘when Congress has not expressly recognized one in the language of:
ssectzon 1605(a}(7) or the Flatow Ainendment. :
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Although we affirm the District Court’s dismissal of plaintiffs’:
‘complaint for failure to state a claim under section 1605(a}(7) and the’
Flatow Amendment, we will nonetheless remand the case. The IT—'_'”" cippiog’:
‘suit was filed in the wake of judgments in favor of Mr. and Mrs. [3e; cippio
“and other hostage victims, so they may have been misled in assurmng
‘that the Flatow Amendment afforded a cause of action against forexgn«
istate sponsors of terrorism. We will therefore remand the case to allow:.
‘plaintiffs an opportunity to amend their complaint to state a cause of‘
-action under some other source of law, mciudmg state law, as the
'Kilburn amici have suggested. .

( In remanding, we do not mean to suggest, one way or the other
:whether plaintiffs have a viable cause of action. The possibility that an)
i‘aiternatwe source of law might support such a claim was addressed cnly
by amiei, and we do not ordinarily decide issues not raised by parties.
‘Accordingly, we will leave it to the District Court in the first instance to:
‘address any amended complaint that is offered by plaintiffs. f

T
H

1II. Concrusion

For the foregoing reasons, we affirm the judgment of the Dlstmct“
;Court dismissing plaintiffs’ complaint for_ failure to state a cia.tm;};ppgﬁ
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/ g 1. (a) The Cicippig-Fuleo case illustrates starkly the conﬂ;ct between: \ S .
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-which relief can be granted and remand the case for further proceedmgs
‘consistent with this opinion. ;

Final Notes and Questions -

¢ A ———

Congress and the executive branch throughoGt the effort to seek recovery for _— I
‘the American victims of Middle t terrorism. The executive branch™
‘Democrat as well as RepublicariZseeks to limit such actions, while Congress:
%seeks to expand the plaintiffs’ remedies.! The courts, initially supportive of:
;the plaintiffs, gradually arve persuaded by the government, as in this case.

’How do you aecount for the sphit? :

§ (b) The resolution in the 2000 Justice for Victims of Terrorism Act was
ito use assets blocked by the U.S. government under various programs of
‘economic sanctions, The Administration opposed using these assets to settle
‘partmular claims, on the ground, among others, that the funds should be:
tavailable as foreign policy tools, as occurred, for instance, in the negotlatmns
for release in 1981 of the American hostages held in Iran, and might eccur xm
some future negotiation with Cuba. Is that argument persuasive? £

¢ {(c) Among other arguments put forward by the Administration was that
usmg the blocked assets for the benefit of the particular claimants refer-
‘enced in the legislation would come at the expense of other claimants, many=
“of whom had waited for years to be compensated by Cuba and Iran for loss of!
‘property and loss of loved ones. Is this argument persuasive? Or are Flatow,'
;Anderson, Higgins, and the families of the Brothers to the Rescue entitled to
a preferred position? -

2.(a) There is no doubt that in adopting § 1605 and the Flatow.
‘Amendment, Congress meant to provide temedaese:xe private couses of
‘action and access to defendants’ assetsﬁﬁ) victims of terrorism and their
“families. Is the outcome, as the court in Cicippio-Puleg sees it, simply the
‘result of bad lawyering or bad drafting? Or bad decision-making? Should any
judgments pursuant to the Flatow amendment that have not yet been ﬁz]ir
pmd now he re-opened? :

. () In awa.rdmg punitive damages in the Flafow casafﬁuﬂge,f;r—nberth
“condidered the issue that defeated plaintiffs in Cicippio-Puleo, that § 1606 of’
‘the FSIA provides that a foreign state “shall be liable {only] in the same
:manner and to the same extent as a private individual under like circum-:
stances " but shall not be lable for punitive damages. He wrote: %

: Even if 28 US.C. § 1606 applies to causes of action brought d1rect1y~
©  against a foreign state pursuant to the state sponsored terrorism excep-:
tion to immunity and the Flafow Amendment, a foreign state sponsor of

i

? 1. See, for instance, the following state-
sment-by Senator Gmn Hateh, chairman of
sthe Senaté’ Judiciary Committee, during the
;debate over the Justice for Vietims of Ter-
“rorism Act {p. -\ supra}:

Unfortunately for the families of the
# “Brothers to the Rescue’ victims and the
© family of Alisa Flatow, the Administra-

tion continues to fight the victims' efforts
in court—in effect taking a seat next v . -

the terrorist states at the defense table in ‘\:‘
defending these actions. Now, not onlye -fim .
must these families fight the terrusis O =t Y

states-they must also fight the mxms-é

tration that had prnmtsed to support®

their efforts to.ghair Just compensation.:
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