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Note to the reader: this is a draft of a first substantive chapter of what will eventually 

become a monograph on shared responsibility in international law. With shared 

responsibility, I refer to a responsibility of two or more actors for their contribution to 

harmful outcomes. This first chapter essentially frames the problem. It will be followed 

by two chapters that conceptualize a notion of responsibility that is better attuned to 

practices of cooperation and concerted action; three chapters that explore various 

substantive principles of responsibility as these may apply to concerted action, and 

three chapters that discussed responsibility processes and institutions as these can be 

applied in situations of concerted action.  

 

Diffusion of Responsibility  

 

In this chapter I argue that concerted actions that lead to harmful outcomes may trigger a 

diffusion of responsibility between states, international organisations and other actors 

involved in the concerted action, Such diffusion, which in part is facilitated by the prevailing 

system of responsibility, may reflect the more complex processes of governance, but also 

may result in a loss of responsibility, with significant costs in terms of the public interests in 

performance of treaty obligations as well as the interests of injured parties..  
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Up front, we have to define what we mean with the concept ‘diffusion’. In sociology, 

diffusion refers to the spread of ideas, policies and practices.
1
  This concept can also be 

applied to legal phenomena. For instance, we can say that the notion of the ‘rule of law’ is 

diffused across levels of governance. A notion that originally was connected to national legal 

orders, spreads to international institutions and more generally the international legal order.
2
 

Likewise, we can say that responsibility is diffused, if, rather than resting on one person, it is 

spread over a multitude of persons. This can also be described in terms of causation: in 

situations of a multiplicity of actors, each individual contribution is only one of a plurality of 

conditions that together cause a harmful outcome.
3
 If so, responsibility may spread over 

multiple actors. 

Diffusion of responsibility may (but need not) imply that the actual share of responsibility of 

each person involved becomes smaller and becomes more difficult to determine.
4
 This 

dimension of diffusion is well captured in Mark Bovens’ observation that ‘[a]s the 

responsibility for any given instance of conduct is scattered among more people, the discrete 

responsibility of every individual diminishes proportionately’.
5
 The plurality of contributions, 

and their interrelationship, may make it difficult, and sometimes impossible, to determine 

individual causes and thus to determine who is responsible for what.
6
  

This particular, more problematic dimension of the diffusion of responsibility in cases of 

concerted action is a manifestation of the so-called ´problem of many hands´. This problem 

(TPMH) is commonly attributed to a 1980 article by Dennis Thompson; Moral responsibility 

of public officials: The problem of many hands.
7

 Thompson argued that assigning 

responsibility in the framework of governmental organizations becomes more difficult when 

                                                           
1
 Frank Dobbin, Beth Simmons and Geoffrey Garrett (eds), The Global Diffusion of Markets and Democracy 

(CUP 2008); Katharina Holzinger, Helge Jörgens and Christoph Knill, Transfer, Diffusion und Konvergenz: 

Konzepte und Kausalmechanismen (Wiesbaden, VS Verlag für Sozialwissenschaften, Springer 2007).  
2
 Michael Zurn, André Nollkaemper and Randy Peerenboom (eds), The Rule of Law Dynamics in Rule of Law 

Dynamics in an Era of International and Transnational Governance (CUP 2014).  
3
 Dennis F. Thompson, 'Designing Responsibility: The Problem of Many Hands in Complex Organizations' in 

Jeroen van den Hoven, Seumas Miller and Thomas Pogge (eds), The Design Turn in Applied Ethics (CUP, 

Cambridge 2012).        
4
 Andrew Linklater, The Problem of Harm in World Politics: Theoretical Investigations (CUP, Cambridge 

2011), 57, 225.                                                                                                 
5
 Mark Bovens, The Quest for Responsibility: Accountability and Citizenship in Complex Organizations (CUP, 

Cambridge 1998), 46.                                                                                              
6
 In this respect the problem of many hands is closely related to the concept of shared responsibility as used for 

instance by Larry May, who argues that shared responsibility arises when there is no effective possibility to 

determine causal contributions. See Larry May, Sharing responsibility (University of Chicago Press, Chicago 

1996).                                                                                           
7
 Dennis F. Thompson. 'Moral Responsibility of Public Officials: The Problem of Many Hands' (1980) 74(4) 

The American Political Science Review 905. 
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more persons – ´many hands´- are involved in the process that caused harm. Though TPMH 

has been applied in a variety of different theoretical contexts, such as agency theory,
8
 the 

collective responsibility,
 9

 and public goods,
10

 its prime application is in the sphere of 

responsibility. TPMH can help to explain and understand the difficulty of determining and 

implementing responsibility in collective settings. It may allow us to identify the conditions 

and processes that explain when diffusion of responsibility occurs. It also may enable us to 

identify antidotes to such diffusion, thus pointing the way forward to matters to be discussed 

in later stages of this book. 

While the notion of TPMH mostly has been applied in a domestic context, it is highly 

relevant in an international context. Examples of cases of diffusion of responsibility are the 

Legality of the Use of Force cases in the ICJ
11

 or the Sadam Hussein case before the 

ECtHR,
12

 in which plaintiffs did not succeed in successfully bringing claims against a 

multitude of (allegedly) responsible parties. Further examples can be drawn from other issue-

areas. If states cooperate to conserve fish stocks beyond their Exclusive Economic Zone but 

fail to realize agreed objectives, distribution of responsibility among the states and 

institutions involved likewise will be difficult.
13

 If states or international organizations fail to 

live up to the collective “responsibility to protect” human populations from mass 

atrocities
14

—a responsibility that rests in part on obligations that are binding on a plurality of 

                                                           
8
 Kathleen M  Eisenhardt, ‘Agency Theory: An Assessment and Review’(1989) 14 Academy of Management 

Rev 57. 
9
 David Miller. 'National Responsibility and Global Justice' (2008) 11(4) Critical Review of International Social 

and Political Philosophy 383. 
10

 Mancur Olson, The Logic of Collective Action: Public Goods and the Theory of Groups (Harvard University 

Press 1971); Thomas C Schelling, Micromotives and Macrobehavior (New York: WW Norton & Company 

1978).  
11

 Legality of Use of Force (Yugoslavia v United States) (Provisional Measures: Order) [1999] ICJ Rep 916 (9 

similar cases were brought by Yugoslavia against other NATO Member States).  
12

Hussein v Albania App no 23276/04 (ECtHR, 14 March 2006), para 1.  
13

 See e.g. ‘Agreement for the Implementation of the Provisions of the United Nations Convention on the Law 

of the Sea of 10 December 1982 Relating to the Conservation and Management of Straddling Fish Stocks and 

Highly Migratory Fish Stocks’ UN Conference on Straddling Fish Stocks and Highly Migratory Fish Stocks 

(New York 24 July-4 August 1995) (Sept. 8, 1995) UN Doc A/CONF. 164/37. In 2013, the Sub-Regional 

Fisheries Commission asked an Advisory Opinion to ITLOS, with an aim to clarifying the responsibilities of 

multiple actors engaged in illegal fisheries, see Request for an Advisory Opinion Submitted by the Sub-Regional 

Fisheries Commission (SRFC) Case No. 21 (Request to Render an Advisory Opinion, Order of 24 May 2013) 

ITLOS Reports 2013, 2. 
14

 Report of the Secretary-General ‘Implementing the Responsibility to Protect’ (2009) UN Doc A/63/677 

[hereinafter R2P Report].  
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states or organizations
15

—it likewise may be difficult to determine which of the actors is 

responsible.
16

  

In all such situations, contributions are spread over several actors, so that it may become 

difficult to determine that the conditions of responsibility are satisfied; sometimes that will be 

impossible, with the result that no responsibility can be determined. 

In this chapter I will first set out the dynamics of cooperation that help understand the 

situations in which diffusion occurs (section 1). I then will discuss what I will call the politics 

of diffusion. I will argue that diffusion is not an autonomous effect of wider changes in global 

governance, but may be an intended consequence of strategic choices by actors participating 

in a concerted action (section 2). In section 3, I will zoom in on the reasons that explain why 

in particular cases diffusion may lead to gaps in the responsibility scheme. Finally, I will 

argue that while such gaps in particular cases may be inevitable and may even be 

preconditions for getting relevant actors to agree on action, they raise fundamental normative 

and institutional challenges for the organization and implementation of concerted action 

(section 4). As such, they prompt us to reconfigure the foundations, principles and process of 

shared responsibility in international law – a task that will be undertaken in the remainder of 

this book.  

 

1. United we Stand….. 

Cooperation has become a dominant feature in all fields of international law. In a wide 

variety of issue-areas states, international institutions and other actors group together, and 

coordinate their policies in pursuit of common objectives.
17

 Surely, this trend does not negate 

the fact that in each of these areas states also continue to act independently. However, the 

                                                           
15

 Diana Amnéus, ‘Responsibility to Protect by Military Means—Emerging Norms on Humanitarian 

Intervention?’ (Doctoral Thesis Stockholm University 2008) 502–25; Monica Hakimi. 'State Bystander 

Responsibility' (2010) 21(2) EJIL ,342-43, 342 n. 5; Arne J. Vetlesen. 'Genocide: A Case for the Responsibility 

of the Bystander' (2000) 37(4) J Peace Res , 529. 
16

 This question has been considered to some extent by the International Court of Justice (ICJ). Case Concerning 

Application of the Convention on Prevention and Punishment of Crime of Genocide (Bosnia and Herzegovina v 

Serbia & Montenegro) (Judgment) [2007] ICJ Rep 43, 379 (discussing the state’s responsibility for failure to 

prevent genocide, one of the mass atrocities that R2P requires states to prevent). See also James Pattison, 

‘Assigning Humanitarian Intervention and the Responsibility to Protect’, in Julia Hoffman & André 

Nollkaemper (eds), Responsibility to Protect: From Principle to Practice (Amsterdam: Pallas Publications, 

Amsterdam University Press 2012) 173. 
17

 André Nollkaemper and Illias Plakokefalos, The Practice of Shared Responsibility in International Law 

(Conclusions: Beyond the ILC Legacy, CUP, 2015, forthcoming).                                                                                                                                                                                   



 

5 
 

pervasiveness of concerted action makes that it is should be given weight and reflected in the 

construction of the law of responsibility. 

This section will first explain in which types of situations the phenomenon of diffusion can 

arise (1.1). It then argues that the trend towards concerted action is of a structural nature (1.2), 

and is reinforced by acceptance of ‘shared responsibilities’ (1.3). 

 

2.1 Situations in which diffusion of responsibility may occur 

 

In this study I am particularly interested in situations where diffusion of responsibility occurs 

in the context of concerted action. It is clear that diffusion also may occur in situations where 

multiple actors do not act in concert, yet where parallel actions cause a single harmful 

outcome. An example is climate change, caused by many actors through largely 

uncoordinated policies and activities. This will not qualify as concerted action, yet it will be 

difficult to identify who is responsible for human displacement and environmental harm, and 

the process indeed can be understood in terms of diffusion of responsibility.
18

 However, it is 

submitted that in situations of concerted action, diffusion of responsibility is especially likely 

to occur and, where it does, it has particular manifestations that differ from non-concerted 

action. This is due to the relations between the actors, which generally are absent in situations 

of non-concerted action.  

International law does not have any definition of concerted action, in contrast to some 

domestic legal systems.
19

 But in common language, to say that states engage in a concerted 

action essentially means that they jointly arrange, plan, or carry out a particular action. States, 

and other actors, then coordinate their actions with a view to a particular outcome that is 

agreed between them.  

Concerted action can involve a varying number of actors. We can speak of concerted action 

when only two states are involved (for instance in the Eurotunnel case)
20

 just as well as in the 

                                                           
18

 The question is not entirely hypothetical. See e.g. Richard Lord and others (ed), Climate Change Liability: 

Transnational Law and Practice (CUP, Cambridge 2012). See generally Faure, Michael G. and Nollkaemper, 

André. 'International Liability as an Instrument to Prevent and Compensate for Climate Change' (2007) 26(A) 

Stan Envtl LJ 123.  
19

 E.g. in the US specific rules on concerted action have been established in a variety of areas; see e.g. 46 USC § 

41105. 
20

 The Channel Tunnel Group Limited and France-Manche SA v Secretary of State for Transport of the 

Government of the United Kingdom of Great Britain and Northtern Ireland (Eurotunnel) (Partial Award) [2007] 

http://www.oxforddictionaries.com/us/definition/american_english/arrange
http://www.oxforddictionaries.com/us/definition/american_english/plan
http://www.oxforddictionaries.com/us/definition/american_english/coordinate
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case when large numbers of states are involved. The differentiation between numbers that are 

involved in collective action can be relevant to diffusion of responsibility. It is a plausible 

proposition that risks of diffusion are significantly greater when the number of actors 

increases, as it then becomes more difficult to determine who is responsible for what. This 

phenomenon is supported by empirical research on the so-called ‘bystander effect’. In a 

group of people being confronted with an emergency situation, the more people the group 

consisted of, the likelihood of the persons interfering decreased.
21

 This may also apply for 

international affairs.  

A fundamental characteristic of the type of concerted action in which I am interested is that 

the concerted action involves interaction or coordination of conduct between the participating 

actors. This means that outcomes cannot be explained by individual conduct of individual 

actors. By engaging in cooperation, states bring about results that they could not have brought 

about on their own. In particular in cases of larger numbers of actors, we thus can consider 

concerted action in terms of governance networks, in which individual members (‘network 

nodes’) mutually influence, limit and control one another in the pursuit of common 

objectives.
22

 When multiple actors influence each other, the resulting knot cannot easily be 

untied. A reductive analysis of the conduct of networks (that is: an analysis that would focus 

only on individual members) would not be able to account for the collective actions.
23

 
 

In modern international governance, there are ample examples of such forms of concerted 

action in networks. These include international financial collaboration between international 

financial institutions, concerted military action involving the UN, NATO, the EU, individual 

states, and private military contractors, which usually are set up for beneficial purposes, yet 

may fail in their aim and cause harm to civilians. Another example is international 

governance for the preservation of natural resources, where global organizations such as 

UNEP and FAO, regional institutions, states and private parties collaborate to ensure 

sustainable use of natural resources. Such forms of concerted action, which vary widely in 

                                                                                                                                                                                     
PCA.  
21

 John M Darley and Bibb Latané, ‘Bystander Intervention in Emergencies: Dilution of Responsibility’ (1968) 

8 Journal of Personality and Social Psychology 377, 379. Peter Fischer and others, ‘The Bystander-Effect: A 

Meta-Analytic Review on Bystander Intervention in Dangerous and Non-Dangerous Emergencies’ (2011) 137(4) 

American Psychological Association Psychological Bulletin 517, 535. 
22

 Compare A Fischer Lescano and G Teubner, ‘Regime Collisions: the Vain Search for Legal Unity and 

Fragmentation of Global Law’ (2004) 24 MJIL 999. 
23

 Larry May, The Morality of Groups: Collective Responsibility, Group-Based Harm and Corporate Rights 

(University of Notre Dame Press, 1987); Toni Erskine, “Coalitions of the Willing’ and the Shared 

Responsibility to Protect’ in André Nollkaemper & Dov Jacobs (eds), Distribution of Responsibilities in 

International Law (Cambridge University Press, forthcoming 2015). 
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size and scale, can be considered in terms of networks, since they consist of two or more 

individual members who mutually influence, limit and control one another in the pursuit of 

common objectives. 

As it appears from the above definition and the examples given, concerted action may take a 

wide variety of different forms. Here three main distinctions can be highlighted; 

formal/informal, organized/non-organized, and states and international institutions / other 

actors.  

First, concerted action may rest on formal arrangement. From such an arrangement, it can be 

inferred who is and who is not participating in the concerted action. It also may be relevant in 

terms of transparency and protection of injured parties. But oftentimes, a formal agreement 

will be lacking.
24

 In some cases, it can only be inferred from the facts and in particular from 

the relations between the actors whether there is some form of concerted action, and who is 

and who is not participating in a particular concerted action.  

Second, concerted action may or may not involve a organizational context. On this point it is 

useful to recall that, in the original formulation of TPMH, Thompson focussed on 

governmental organizations. He analysed whether responsibility should be attributed to the 

highest ranking officials (the hierarchical approach), to the government agency as a whole 

(the collectivist approach) or to individual officials (the individualist approach) – but all three 

options presumed the existence of formal, governmental organizations. In some cases the 

concerted nature of an action indeed can be inferred from the fact that a particular action 

takes place in the framework of an international organization, for instance NATO, a 

particular river commission in which all riparian states of an international watercourse 

participate, a particular peacekeeping operation, or a partnership between international 

organizations and other actors. However, TPMH can just as well appear in only loosely and 

non-formalized organizational settings. It is the fact that an individual acts in the framework 

of a collectivity, which renders attribution of responsibility problematic, for instance because 

a causal link may be hard to establish when many actors have a hand in the production of 

certain outcomes. 

The distinction between concerted action in the context of international organization and 

outside such a context may be relevant for the diffusion of responsibility. For instance, an 

                                                           
24

 Saskia Hufnagel, Policing cooperation across borders: comparative perspectives on law enforcement within  

the EU and Australia (Ashgate Publishing Ltd 2013).  
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organization may have promulgated rules that limit the options of individual actors to act in 

another way, or even may oblige them to act in a way that engages their responsibility.
25

 In 

that case, a situation may arise where both the organization and member states incur 

responsibility,
26

 raising questions about the allocation and possibly leading to diffusion. 

Moreover, an organization will possess legal personality that at the same time may make it 

subject to international claims,
27

 and may make it difficult for third parties to hold it 

responsible in national courts. In turn this may lead to blame-shifting (one of the 

characteristic features of diffusion of responsibility). In addition, the principles of attribution 

within the law of responsibility differ significantly between situations where states act in the 

framework of an organization and situations where they act outside such frameworks. 

Third, concerted action may involve a wide variety of actors. Above, I mainly referred to 

situations where states and international institutions engaged in concerted action. But 

obviously, other actors may be involved as well, such as corporations, rebel movements, 

individuals, or other non-state actors.  Indeed, as will be further explained in the next section, 

the involvement of private actors is one of the main driving forces underlying the process of 

diffusion. 

The diversity of actors is relevant to the phenomenon of diffusion of responsibility, given the 

varying degrees in which non-state actors are subject to international obligations and 

international responsibility. Non-state actors that lack international personality may engage in 

a concerted action with states and/or international organizations, and in that process 

contribute to harmful outcomes. If they lack international legal personality, responsibility 

cannot be in the same way be spread to such actors as may be the case in situations where 

only international legal persons engage in concerted action. This both follows from the fact 

that such non-state actors generally will not be subject to international obligations, and from 

the fact that they will not be subject to international responsibility.  

The nature of actors participating in a concerted action thus is relevant for the possibility of 

diffusion of responsibility. The degree and way in which this is the case, depends in 

particular on the legal personality and the degree in which these actors are subject to 

international obligations and can be subject to international responsibility. 

                                                           
25

 Thompson, ‘Moral Responsibility of Public Officials’ (n _____), 913.  
26

Articles on the Responsibility of International Organizations, ‘ILC Report on the work of its sixty-third 

session’, UNGAOR 66
th

 Session Supp No 10 UN Doc A/66/10 (2011), art 17 [hereon ARIO]. 
27

 Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep 174. 
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2.2 Underlying dynamics 

Concerted action is not a superficial or incidental phenomenon in international affairs that 

can be expected to give way to the traditional pattern of individualism. It rather reflects 

fundamental developments in international society and the international legal order that are 

bound to persist and eventually should be dealt with at a more structural level.  

Here I identify three trends that contextualize the phenomenon of shared responsibility: 

interdependence, moralization and heterogeneity.
28

 These trends influence each other in an 

intertwined way. To some extent the concepts present just different ways of describing the 

same phenomena. Moreover, they can be both causes and consequences of each other.  

The first trend that drives concerted action is interdependence, underlying the passage from a 

‘society’ mainly characterized by coexistence to one also characterized by cooperation.
29

 This 

trend is easily overstated, and in many situations, in particular relating to territory, boundaries, 

use of force and (non-)intervention the prime function of international law continues to be 

secure coexistence between states.
30

 Nonetheless, it seems incontrovertible that in many areas, 

States increasingly have become dependent on each other to pursue common goods, and 

indeed have felt compelled to address them jointly.  

The interdependencies are both of an objective and a subjective nature. As to the former, in 

certain areas, factual effects extend across borders, creating interdependencies when states 

wish to address such effects. Transboundary environmental effects, depletion of natural 

resources, trade in endangered species, piracy, refugee flows, human trafficking, arms trade, 

and transboundary crime are examples. In each of these areas, human actitivies cause effects 

across borders, potentially adversely affecting the interests of multiple states, with none of 

these states actively being able to effectively address the causes.  

In other areas it is merely the perception that has changed, rather than a reality. The 

recognition that it is no longer acceptable that genocide or mass killings within a particular 

                                                           
28

 See for earlier discussion André Nollkaemper and Dov Jacobs. 'Shared Responsibility in International Law: A 

Conceptual Framework' (2013) 34(2) MJIL 359, 370-372.                  
29

 See W. Friedman. 'General Course in Public International Law' (1969) 47 Recueil des Cours de l’Académie 

de Droit International 127. Specifically on interdependence, see e.g. EU Petersmann, 'International Economic 

Law, ‘Public Reason’, and Multilevel Governance of Interdependent Public Goods' (2011) 14(1) Journal of 

International Economic Law 23.  
30

 G. Abi-Saab. 'Whither the International Community?' (1998) 9 EJIL 248; Pierre-Marie Dupuy. 'International 

Law: Torn between Coexistence, Cooperation and Globalization. General Conclusions' ibid278. 
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state be committed is an example.
31

 The interdependence here does not necessarily arise from 

a physical cross border dimension, but rather from a shared perception that there is a problem 

to be solved, combined with the fact that individual actors will not be able to effectively 

prevent genocide or effectively respond to it when it occurs.  

Responding to situations of interdependence by concerted action primarily seeks to enhance 

the efficiency and effectiveness of such action. In both its subjective and objective 

manifestations, eventually interdependence rests on the fact that actors depend on each other 

in terms of ability to address the problem. In the areas indicated above – environmental 

cooperation, transborder criminal cooperation, and responding to genocide and mass killings 

-, individual states often will be powerless to make a fundamental difference. 

However, interdependence may also stem from the perceived need to enhancing legitimacy of 

policies. Multilateralism surely does not guarantee legitimacy.
32

 But when the legality of state 

action may be contested, acting together may help build an argument that the action is 

legitimate and perhaps even be legal. A state acting on its own will more easily be open to the 

criticism of acting for its own interests.
33

 This seems to underlie, for instance, the concerted 

action in relation to ISIS in northern-Iraq and Syria in 2014.
34

 

Interdependence in any of the above ways can drive a variety of forms of cooperation – from 

loose agreement on objectives to action through a common organ of an international 

organization. But in a sizeable number of cases, it has led to cooperation that would fall in the 

category of concerted action, where states and other actors closely coordinate their policies in 

pursuit of a common aim. Examples are the concerted action in relation to ISIS,
35

 through 

                                                           
31

 See Yuval Shany, 'The Road to the Genocide Convention and Beyond' in Paola Gaeta (ed), The UNnocide 

Conevention - A Commentary (Oxford Commentaries on International Law, OUP, Oxford 2009).                                                                                                                                                                         
32

 J Alverez JE Alvarez. 'Multilateralism and its Discontents' (2000) 11(2) EJIL 393. 
33

 P. Buhler, 'Military Intervention and Sources of Legitimacy ' in G. Andréani and P. Hassner (eds), Justifying 

war? From Humanitarian Intervention to Counterterrorism (Pallgrave McMillan, 2008) 167  ; Nicholas 

Tsagourias, 'Cosmopolitan Legitimacy and UN Collective Security' in R. Pierik and W. Werner (eds), 

Cosmopolitanism in Context: Perspectives from International Law and Political Theory (CUP, 2010) 129.                                                                                                                                                                      
34

 See e.g. Sebastian Payne. 'What the 60-plus Members of the Anti-Islamic State Coalition are Doing' 

Washington Post (2014) accessed 5 February 2015, available at 

<http://www.washingtonpost.com/news/checkpoint/wp/2014/09/25/what-the-60-members-of-the-anti-islamic-

state-coalition-are-doing/>.                                                    
35

 See e.g. ibid (Sebastian  Payne Washington Post Article).         
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‘coalitions of the willing’ in Libya,
 36

 in AU peacekeeping operations,
 37

 in relation to piracy 

in the horn of Africa,
 38

 and in international fisheries policy.
39

 

While these forms of cooperation obviously are intended to address and prevent harmful 

situations, they also may result in harmful outcomes – whether by unintended side effects or 

simply by a failure to meet expectations. In this sense, interdependence drives the number of 

situations where ex post facto questions of shared responsibility will arise.
40

  

The second trend, directly related to the above noted subjective dimension of 

interdependence, is ‘moralization’. Moving away from the realist view of international 

relations in which States seek the protection of their own interests, a variety of actors 

(including notably European, States, international organizations, NGOs and scholars) have 

construed the international legal order in the direction of an increased “moralization”. They 

thereby contribute to a paradigm shift from state sovereignty as the cornerstone of the legal 

order, to a paradigm based on rights of the individual,
41

 on the one hand, and the values and 

interest of international community, on the other.
 42

 This trend of moralization is far from 

                                                           
36

 See Jeffery H. Michaels, 'Able but not willing: a critical assessment of NATO's Libya intervention' in K. 

Engelbrekt, M. Mohlin and C. Wagnsonn (eds), The NATO Intervention in Libya: Lessons learned from the 

campaign (Contemporary Security Studies, Routledge, New York 2014) 17.                                                                                                                                                                                                                    
37

 See e.g. Paul D. Williams and Arthur Boutellis. 'Partnership peacekeeping: Challenges and opportunities in 

the United Nations–African Union Relationship' (2014) 113(451) African Affairs 254.           
38

Laurie R. Blank. ''Rules of Engagement and Legal Framework for Multinational Counter-Piracy Operations'' 

(2014, forthcoming) 46 Case Western Reserve Journal of International Law . See also James Kraska and Brian 

Wilson. 'Combating pirates of the Gulf of Aden: The Djibouti Code and the Somali Coast Guard' (2009) 45 

Stanford Journal of International Law 243; Regina Asariotis and others. 'Maritime Piracy Part II: An Overview 

of the International Legal Framework and of Multilateral Cooperation to Combat Piracy' (United Nations 

Conference on Trade and Development United Nations, 2014) 

<http://eprints.soton.ac.uk/368255/1/dtltlb2013d3_en.pdf>. 
39

 Oran R. Young, International Cooperation: Building Regimes for Natural Resources and the Environment 

(Cornell University Press, New York 1989).                                                                                                                                                                                                             
40

 See generally on questions of accountability of global governance institutions Allen Buchanan and Robert O. 

Keohane. 'The Legitimacy of Global Governance Institutions' (2006) 20(4) Ethics and International Affairs 405, 

437; C. Harlow, 'Accountability as a Value in Global Governance and for Global Administrative Law ' in G. 

Anthony (ed), Values in Global Administrative Law (Hart Publishing, 2011) 173.                                                                                                                                                                     
41

 And, by extension, the “peoples”, see Accordance with International Law of the Unilateral Declaration 

of Independence in Respect of Kosovo (Advisory Opinion) [2010] ICJ Rep 403, separate opinion of Judge AA 

Cancado Trinidade; In view of the centrality of the human person in this trend, other authors have referred to 

this trend as ‘humanisation’ of international law: T. Meron, The Humanization of International Law (Martinus 

Nijhoff Publishers, 2006)       ; Anne Peters. 'Humanity as the A and Ω of Sovereignty' (2009) 20(3) EJIL 513.  
42

 Cançado AA Trinidade, International Law for Human Kind: Towards a New Jus Gentium (Martinus Nijhoff 

Publishers, 2013)       ; Anne Peters, 'Humanity as the A and Ω of Sovereignty' in Volume 20 (2009) 513; Sienho 

Yee. 'Towards a Harmonious World: The Roles of the International Law of Co-progressiveness and Leader 

States' (2008) 7 Chinese Journal of International Law  99, 102 (‘coining the term “co-progressiveness”, defined 

as ‘a society that is all encompassing (hence ‘‘co’’), preoccupied with advancements in moral and ethical terms 

more than in other respects and having human flourishing as its ultimate goal (hence ‘‘progressiveness’’)’). 

http://eprints.soton.ac.uk/368255/1/dtltlb2013d3_en.pdf
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being universally accepted
43 

and can be critiqued on the ground that it in fact amounts to an 

effort of a limited number of actors impose their understanding of community interests on 

others.
44

 Nonetheless, the trend is pervasive and has been used to propel concerted action in a 

wide variety of situations. 

International law incorporates and reflects this trend, as it highlights community interests 

over individual action and individual interests. This is reflected in a hierarchy of norms;
45

 and 

affects the operation of particular rules of interpretation,
46

 and the identification of 

international customary law
47

 and the law of responsibility.
 48

 

According to one argument, the moral weight of this set of norms (notably the protection of 

individuals and individual rights) would not only require and justify the action of single states 

to try to protect such rights, but would require states to act together.
49

 The normative claims 

may be contested. Why would these particular interests weigh heavier than, say, extinction of 

species? And while it may be relatively easy to articulate the negative implications of 

hierarchically higher values (eg in terms of the invalidity of treaties that deviate from them), 

it is less easy to explain why they would call for concerted action. Nonetheless, as an 

empirical matter it can be observed that concerted action, and the corresponding need to 

shared responsibility arise predominantly in areas that carry heavy moral undertones, such as 

responsibility to protect, protection of civilians during armed conflict, protection of 

populations from climate change, and so forth. Moreover, it is precisely in relation to ius 

                                                           
43
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cogens norms, that the ILC has accepted an obligation to cooperate.
50

 Similar to the trend of 

interdependence, this dimension of moralization thus propels the number of situations where 

ex post facto questions of shared responsibility may arise. 

The third trend relevant to concerted action is the multiplication of actors that participate in 

international society.
51

 In some situations actors other than states are a relevant factor because 

they themselves contribute to harmful outcomes, and their cooperation thus is relevant for 

addressing such harm. In other cases they may not at such be a cause of harm, but they are a 

relevant in terms of their ability to contribute to a solution. It is easy to overgeneralize the 

role of non-state actors in international cooperation. Yet, from the over 40 subject areas 

covered in the volume The Practice of Shared Responsibility, it appears that in the large 

majority non-state actors indeed play a key role in one or both of these roles.
52

 

This is most immediately obvious for international organizations. The fact that states now 

regularly defer to international organizations to ´legislate´ on a wide-ranging array of topics, 

from cultural heritage to health and environmental law,
53

 can, given the continuing role of 

states in the development and implementation of decision of international organizations, 

result in concerted action between multiple organizations and/or between organizations and 

states. The layered nature of international organizations, which are legal persons but at the 

same time consist of sovereign states and members facilitates the construction of 

responsibility for wrongdoing as a shared responsibility between the organization and 

member states.
54

 The 2011 ARIO indeed envisage that an organization can be responsible in 

connection with the wrongful acts of states, for instance on the ground that an organization is 

responsible for adopting decisions that require states to commit acts that contravene 

                                                           
50
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international obligations.
55

 Significantly, these Articles acknowledge that in such situations 

both the organization and the state can be responsible, resulting in a situation of shared 

responsibility.
56

  

In addition to international institutions, the increased role of private actors in international 

relations can lead to situations of concerted action and a multiplication of questions of shared 

responsibility. The practice of states of delegating powers to private entities (the use of 

private military contractors by States is an obvious example) leads to forms of concerted 

action and will raise questions on the corresponding distribution of responsibility for damages 

caused.
57

 The same holds for international institutions that rely on public – private 

partnerships.
58

 While the orthodox position is that as a matter of international law only the 

delegating state (or organization) can be responsible,
59

 there is an increasing ambition to 

consider the role and co-responsibility of the private entity itself. Illustrative of this point are 

the UN guiding principles on Business and Human Rights, which provide for a distribution of 

responsibilities between States and businesses that operate in delicate human rights situations 

or conflict-areas.
60

  

The involvement of a heterogeneity of actors may lead to what has been called ‘polycentric 

regulation’, in which states are not the sole locus of authority
61

 and cover a range of non-state 

actors. However, unlike states, which often will be subjected to the same obligations deriving 

from the same instrument, in this case we have to reckon with different, but substantively 

potentially overlapping, obligations of varying normative quality, stemming from different 
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types of instruments. Examples are the human rights ‘obligations’  of multinational 

corporations
62

 and rules of conduct for private security firms.
63

 

The combined effect of these three trends is that states, international institutions and 

increasingly other actors increasingly cooperate in response to perceived common problems, 

thus proportionately increasing the situations where harmful outcomes may result from such 

cooperation.  

 

2.3 The multiplier effect of ‘shared responsibilities’ 

 

The practice of states and other actors to engage in concerted action is further strengthened 

by recognition of moral, political and legal responsibilities to do so. In relation to many of the 

areas identified above, states and other actors that engage in concerted action do so in 

recognition of a ‘shared responsibility’  that they would have in relation to that particular 

issue. For instance, president Obama said in 2014 to leaders of three Central American 

countries at the White House on Friday that they share a responsibility with the United States 

for stemming an influx of children crossing the U.S.-Mexico border.
64

 In December 2014, the 

Security Council adopted a resolution prompted by the ties between cross-border crime and 

terrorism and stressed the importance of strengthening trans-regional and international 

cooperation on a basis of ‘a common and shared responsibility to counter the world drug 

problem and related criminal activities’.
65

 In relation to climate change, Chili stated in the 

2014 General Assembly that world leaders have a ‘collective duty to act’.
66

 

Speaking of ‘shared responsibilities’ in this sense means something different than speaking of 

‘shared responsibility’ for the purposes of this book, as defined in the introductory chapter of 

this book. There, I defined shared responsibility as a responsibility that is distributed to 

                                                           
62

 Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect and 

Remedy” Framework Volume (2011) UN Doc. A/HRC/17/31 (). 
63

 E.g. Montreux Document on pertinent international legal obligations and good practices for States related to 

operations of private military and security companies during armed conflict (6 October 2008) A/63/467, 

S/2008/636 [hereafter ‘Montreux Document’]. 
64

 Scott Neuman, 'Obama: US, Central America Share Responsibility for Influx of Minors' 

<http://www.npr.org/blogs/thetwo-way/2014/07/25/335363959/obama-u-s-central-america-share-responsibility-

for-influx-of-minors;> accessed 4 November 2014.                                                                                                                                             
65

 UNSC Res 2195 (19 December 2014) UN Doc S/RES/2195.  
66

 UN News Centre. 'Leaders from Latin America, Caribbean region urge action to erase inequality, spur 

development' <http://www.un.org/apps/news/story.asp?NewsId=48819#.VNiw76NgXcu> accessed 9 February 

2015.                                                                                                                   

http://www.npr.org/blogs/thetwo-way/2014/07/25/335363959/obama-u-s-central-america-share-responsibility-for-influx-of-minors;
http://www.npr.org/blogs/thetwo-way/2014/07/25/335363959/obama-u-s-central-america-share-responsibility-for-influx-of-minors;
http://www.un.org/apps/news/story.asp?NewsId=48819#.VNiw76NgXcu


 

16 
 

multiple actors based on their contribution to a single harmful outcome.
 67

 In the examples 

given above, saying that two persons share a responsibility in relation to a particular situation 

then may mean that these persons both have to take care of that situation. It then concerns an 

ex ante rather than an ex post responsibility. Though commonly triggered by a perception of 

harm that is already caused, shared responsibility in this sense is essentially forward looking, 

rather than relating to a sharing of harm that already has been caused.  

The recognition of shared responsibilities in this ex ante sense nonetheless if highly relevant 

for our topic. They provide a normative underpinning that sustains and propels concerted 

action. They transform concerted action from ad hoc cooperation, depending on the will and 

perceived interests of the actors involved, in a cooperation that is expected or required. 

We can identify three different strands of these ‘ ex ante’  shared responsibilities: moral, 

political and legal. Of course, the moral, political and legal dimensions of shared 

responsibility will often intertwine, and the same shared responsibility that in scholarship 

may be advanced on moral grounds, may be accepted by actors and be transformed into a 

political and/or a legal principle. The ‘responsibility to protect’ is an example of this 

cooperation-propelling potential of a mixed moral-political-legal concept of shared 

responsibility.
68

  

The moral, or philosophical, strand has been articulated in the scholarship of such authors as 

Larry May,
 69

 David Miller,
 70

 Seumus Millar
71

 and Samantha  Besson.
 72 

In this body of 

literature, speaking of a shared responsibility for say, human rights, refers to moral 

requirements of individuals, states or organizations to act for the protection of human rights.
73

 

The literature articulated the grounds on which such responsibilities indeed would be shared 

between multiple actors, though often, such references to responsibility lack a specific 

reference to particular actors – for instance in the case of the responsibility of ‘the 
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international community’.
74

 In one understanding of responsibility, responsibilities do not 

even amount to a (moral) duty to act in relation to a particular person.
75

 

The political dimension of shared responsibility refers to situations where actors at a political 

level agree that they share a responsibility to act in relation to a common interests. The above 

statement of Obama in relation to the influx of children crossing the U.S.-Mexico border is a 

case in point.
76

  Other examples are the sharing of responsibility between the US and 

European partners in NATO,
77

 or the sharing of responsibility between European states in 

regard to refugee flows from Northern-Africa,
78

 

In addition to the moral and the political dimension of shared responsibility, there also is a 

distinct legal dimension. The impact of interdependence, moralization and multiplicity of 

actors is sustained and reinforced by the development of international obligations.  These 

obligations are sometimes framed in terms of responsibilities. Examples are Principle 21 of 

the 1972 Stockholm Declaration that confirms the responsibility of all states to prevent 

transboundary environmental harm,
79

 or, in some readings, the use of the term responsibility 

in the ‘responsibility to protect’.
80

 But the choice of terms is not decisive – what is relevant is 

that obligations require states to engage in concerted action, and thereby induce and structure 

their cooperation.  

Acceptance of shared obligations potentially have further multiplier effects in the sense that 

shared responsibilities, where they do apply, could lead to ‘secondary’  obligations to provide 
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reparation for all of the actors involved.
81

 Whether this is the case is a matter to be explored 

more fully later, but at this stage it can said that the recognition of shared responsibility, that 

may be triggered by underlying shared obligations, can lead to a cycle of renewed (shared) 

obligations. 

 

2 The Politics of Diffusion  

 

Diffusion is not a phenomenon that is ‘out-there’, but rather a process that manifests itself 

through the conduct and strategies of relevant actors. From the perspective of the participants 

in a particular concerted action, adding more ‘hands’ to the concerted action, can be a 

strategy to limit or prevent their own responsibility. Of course, they may well have other 

motives, since drawing in outside actors may increase the chances of success of cooperation 

(for instance in the case of climate change).  However, adding more partners also may 

increase the possibility of diffusion, and thus may shield participants from responsibility. 

In this section I will first identify the essential political nature of the law of responsibility 

(and of particular choices on the assignment of responsibility) (2.1); then identify particular 

strategies for diffusing responsibility (2.2), and focus on blame games that seek to shift blame 

to one or more other parties (´buck-passing´) (2.3).  

 

2.1 The role of power in the design of responsibility  

There is an intimate connection between power and responsibility. This connection is 

commonly framed from the perspective that, as Clyde Eagleton famously claimed. ‘power 

breeds responsibility’.
82

 The phrase is frequently quoted with apparent approval in 

international legal scholarship.
83

 Assigning responsibility to states on the basis of power 

makes sense.
 84

 Power refers to the ability of a state to influence or control other actors, and 
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thereby get another actor to do what it wants, if needed even against its will.
85

 In this sense 

power is essentially a relational phenomenon.
86

 In the context of responsibility, a state can 

exercise power in relation to another person, by making that author to engage in a particular 

wrongful act. If so, it can be said that it then should be this state that should bear 

responsibility for the harm, rather than (only) the author of an act. Tracing responsibility to 

the actor that wields power also is justified on the basis of remedial considerations. If harm is 

to be prevented, those wielding the power in relation to harmful conduct, should be addressed, 

rather than those that execute commands. For only the former actors can terminate the wrong 

or ensure that it is not repeated.
87

 

However, there is another dimension to this relationship. Power also shapes the law that 

determines in which situations, which forms of power trigger responsibility. The form and 

content of any scheme of responsibility does not automatically follow on the substantive law. 

They are a matter of conscious design, mostly by states or international organisations but also 

by international courts. Indeed, rules on responsibility are as much a result of a political 

choice, as primary rules of conduct pertaining to, say, environmental law, trade law or 

military matters. The normative and institutional choices reflect ‘productive power’ of 

relevant actors over others.
88

 States exercise power over international law making or over 

particular international institutions, in a way that serves their interests. Thereby, they can 

influence the rules of responsibility that determine whether or not the exercise of a particular 

type of conduct (including participation in concerted action) does or does not engage the 

responsibility of a state.  

Power, from this perspective, may not only breed responsibility, but may also shield actors 

from responsibility. The law of responsibility, and the institutions and processes in which it is 
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embedded, in itself is the result of choices and practices of states. The ineptitude of 

international law for dealing with harmful consequences of concerted action serves states and 

other actors well, by allowing them to engage in blame-avoidance and blame-shifting, thus 

shielding themselves from responsibility. The relatively high threshold that needs to be met 

before power actually engages responsibility in effect shields a wide diversity of exercises of 

power which impact on authors of wrongful acts. International law is for instance agnostic in 

regard to the exercise of soft power, by which states can affect others ‘through the effective 

means of framing the agenda, persuading, and eliciting positive attraction in order to obtain 

preferred outcomes’.
89

 The same holds when states exercise ‘overall control’  over other 

actors. It was precisely the concern over the range of power not covered by effective control 

that prompted the International Criminal Tribunal for Yugoslavia (ICTY) to opt for the less 

demanding standard of overall control in Tadic.
90

 The fact that the ICJ in the Bosnian 

Genocide reconfirmed effective control as the appropriate standard,
91

 confirms the shielding 

function of the standard of attribution, working against the proposition that power breeds 

responsibility. The high thresholds set by the ARSIWA and the ARIO make it perfectly 

possible that a state exercises (soft) power to influence, in a concerted action, private actors 

or other states, without this leading to attribution of such acts to the state and thus without 

leading to (shared) responsibility.
92

 The result may be that responsibility is shifted to other 

actors.  

A related point is that the law of responsibility, itself the product of power, feeds back to 

constitute and legitimize particular exercises of power. International obligations do not only 

prohibit but also legitimize doing what is not prohibited.
93

 This applies equally to rules of 

responsibility. The prohibition on aid and assistance with regards to the commission of a 

wrongful act may, for instance, legitimize more than it prohibits.
94

  

 

 

2.2 Diffusion strategies 
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States and international institutions can engage in a wide variety of strategies with the aim of 

diffusing responsibility. These not be undertaken with a view to shield themselves and pass 

the buck to someone else. However, that may well be the result. Moreover, in some cases it 

may precisely be the intention of actors that seek to diffuse responsibility to ensure that they 

themselves are protected from claims. 

To some extent, concerted action in itself can be considered in terms of diffusion strategies. 

Partnerships between international institutions and other actors are a good example.  

Partnerships engaged by the \WHO or the World Bank involve a great many different actors. 

When no clear arrangements have been made on the assignment of responsibility, it becomes 

difficult to determine who is responsible for what.
95

  

International practice shows a variety of other strategies by which states can diffuse (or shift) 

responsibility to other actors. These can be grouped in three categories; direction/control, 

delegation and aid/assistance. The boundaries between these categories are not fixed, and 

often one particular strategy may be considered as belonging in various categories. 

The relevance of direction and control is well recognized in existing law of international 

responsibility.
96

 The legal consequences that international law attaches to direction and 

control are precisely that responsibility is not placed in one actor only, but can be shared 

between the directing or controlling state, on the one hand, and the actor that is controlled, on 

the other.
97

 

There are various variations on the theme of direction and control. In relation to international 

organizations, the concept of ‘circumvention’, represents a strategy by which international 

organizations can work through states,
98

 or, conversely, by which states can act, in a 

concerted action, through international organizations.
99

 

                                                           
95

 L Boisson de Chazournes ‘United in Joy and Sorrow: Some Considerations on Responsibility Issues under 

Partnerships among International Financial Institutions’ in M Ragazzi (ed) Responsibility of International 

Organization – Essays in Memory of Sir Ian Brownlie (Martinus Nijhoff Publishers Leiden 2013) 215-216; L 

Clarke ‘Responsibility of International Organizations under International Law for the Acts of Global Health 

Public-Private Partnerships’ (2011) 12 CJIL 55, 65. 
96

 ARSIWA (n __), art 17. 
97

 ARSIWA (n __), art 19. But see for a contrary view C. Dominicé, ‘Attribution of Conduct to Multiple States 

and the Implication of a State in the Act of Another State in The Law of International Responsibility’ in J 

Crawford, A Pellet and S Olleson (eds), The Law of International Responsibility (Oxford University Press 2010) 

284-288.   
98

 ARIO (n __), art 17. 
99

 ARIO (n ___), art 61. 



 

22 
 

Yet another alternative concept is orchestration – a term that has been conceptualized as 

referring to indirect and soft ways in which international institutions act through 

intermediaries.
100

 Orchestration need not be (and commonly will not be) a strategy expressly 

aimed to achieve diffusion, but this may well be the result. In particular cases, the result may 

well be intended. 

Delegation presents another strategy. By delegation states and international institutions can 

act with and through others, with potential limiting effects on the scope of their own 

responsibility.
101

 A variant is the phenomenon of ‘outsourcing’ of tasks, possibility with 

accompanying responsibility, to other actors, such as private security corporations.
102

 

A third category consists of aid and assistance. While this may fall short of direction or 

control, an actor can effectively guide another actor towards a particular conduct which, if 

relevant criteria are fulfilled, may lead to a diffusion of responsibility over both the aided and 

the aiding actor.  

 

 

2.3 Blame games  

 

The strategies identified above need not be designed to evade responsibility or shift it to other 

actors. However, in particular cases this may well be intended. Diffusion strategies often take 

the form of blame games, a term referring to situations ‘where multiple players are trying to 

pin the responsibility on one another for some adverse event, acting as blamers to avoid being 

blamees’.
103

  The concept of blame is wider than responsibility (it is ‘taken to mean the act of 

attributing something considered to be bad or wrong to some person or entity’,)
104

 but 

certainly includes assignment of responsibility. 

Two main blame game strategies can be distinguished. A first strategy is to ‘blunt’  

responsibility by collectivizing it.
105

 The relevant actor structure powers and tasks in such a 
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way, that they are spread over multiple actors, as a result of which in the outside actors 

cannot easily identify who is to blame for any particular event. Partnerships between 

international institutions and other actors have precisely this effect. It may be unclear whether 

diffusion of responsibility, and deflection of blame is an intended aim of such partnerships, or 

simply an unintended consequence. However, if no clear arrangements have been made on 

the assignment of responsibility, responsibility rests on all, and as a result perhaps on no one. 

A comparison can be drawn with Jeremy Bentham’s proposition that, in view of the blame-

spreading potential of collective decision-making, boards could be seen as ‘screens’.
106

 Such 

strategies do not make the call for responsibility (or ‘blaming’) in situations of harmful 

outcomes disappear, but they do make it unclear who did what ‘and leave potential blamers 

nonplussed by the complexity of the organizational arrangements.’ 
107

 David Miller’s 

observation that, “an undistributed duty . . . to which everybody is subject is likely to be 

discharged by nobody unless it can be allocated in some way”,
108

 is relevant for diffused 

responsibility.  

An alternative strategy is individualizing blame.
109

 Rather than collectivizing blame (and 

extending it all), blame is then shifted to one or a few actors, in effect shielding the blamers. 

As noted by Hood, this strategy ‘is about shifting rather than reducing or preventing 

blame.’
110 

In the Srebrenica cases, which sought to hold the Netherlands and the United 

Nations responsible in relation to the eviction of persons from the U.N. compound in 

Srebrenica, both defendants denied responsibility; they thus effectively placed the blame on 

each other, and they both attempted to shift blame onto the Bosnian Serbs and the FRY.
111

 

In international affairs blame shifting is not a regularly practice, at least not between allies.  

Blame avoidance may be politically more attractive.
112

 This may be different, however when 

there are alternative actors to whom blame can be shifted without the accompanying risk that 

this practice may at one point backfire.  
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3. Causes of  Responsibility Gaps  

Diffusion of responsibility arises when a multitude of actors contribute to harm, and 

responsibility is spread over this multiplicity of actors. In principle, this need does not 

adversely affect the possibility to determine responsibility. Diffusion simply may align 

responsibility better with the spread of public authority across multiple actors.  

Two points support the proposition that diffusion as such need not undermine responsibility 

of actors that would be responsible if they would act alone, rather than in concert. First, 

individual actors retain their individual obligation, even when they act in concert. Second, in 

principle, the fact that more than one actor is engaged in a particular wrongful act, does not 

release each individual actor from its responsibilities. It may be useful to recall in this context 

Raz´s comment that ´one causes harm if one fails in one's duty to a person or a class of 

persons and that person or a member of that class suffers as a result. That is so even when one 

cannot be blamed for harming the person who suffered because the allocation of the loss was 

determined by other hands.'
113

 This was, in a simple two-party setting, recognized in the 

Corfu Channel case, where the Court was apparently faced with a harm caused by two parties, 

but only one appeared before it as a defendant, and it decided to neglect the other party and 

put all responsibility and all compensation on Albania.
114

 In the East Timor case, Judge 

Weeramantry, dissenting with the majority judgment, noted that “[e]ven if the responsibility 

of Indonesia is the prime source, from which Australia’s responsibility derives as a 

consequence, Australia cannot divert responsibility from itself by pointing to that primary 

responsibility.”
115

 Australia’s own role in regard to the treaty was therefore sufficient for its 

(independent) responsibility. 

However, in particular situations, diffusion may actually lead to the undermining of 

responsibility. This will in particular the case when it cannot be determined who is 

responsible for what and/or because the conditions for such responsibility are not satisfied.
116

 

Another way of saying this is that the conditions that have been specified, are not attuned to 
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the specific nature of concerted action. In this respect relevant to recall that in several other 

systems of law, such as tort law
117

 and international criminal law,
 118

 specific conditions have 

been developed seeing the multiple wrongdoers. If these sets of principles would not exist, 

clearly a gap would arise, that would feed back on the nature of the obligation themselves. In 

international law such principles are virtually absent,
119

 making it less likely that the existing 

principles are well attuned to the determination of responsibility in situations of concerted 

action.  

In this section I will identify three reasons that help explain why this can be the case: the 

normative problem of determination of obligations and attribution in collective settings (3.1), 

institutional gaps in situations of concerted action (3.2) and informational gaps (3.3). As 

already suggested in the previous section, it will appear for each of these ‘causes’, that 

diffusion of responsibility in cases of concerted action is not just an unintended consequence 

of the increasing complexity of international cooperation.  

 

3.1 The normative gap  

In its original formulation, TMPH was framed as a normative problem. Thompson developed 

his theory of TPMH from the viewpoint of moral responsibility.
120

 From this perspective, 

TPMH arises from the fact that it is morally problematic to attribute responsibility to 

individuals where that could not be justified on moral grounds.
121

   

This normative condition of diffusion of responsibility can be transposed to the legal domain. 

Diffusion of responsibility arises when responsibility cannot be assigned or determined 
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because the legal conditions for responsibility (in particular breach of an international 

obligation and attribution of the conduct in question) have not been (fully) met.
122

   

The difficulty of identifying who is responsible for a harmful outcome in a collective setting 

then may be due to the fact individual contributions may be too small or otherwise be 

insufficient to meet criteria for responsibility. The principle of independent responsibility 

dictates that responsibility is only assigned to actors whose individual contributions to the 

harm are sufficiently significant to pass the threshold that is required for responsibility. 

However, in situations of many hands, tasks may be chopped up, so that multiple actors 

perform small tasks which combine to larger (harmful) outcomes.
123 

Individual actors then 

may not meet the conditions for responsibility.  

Three situations in particular can be identified where a normative gap may arise that leads to 

diffusion of responsibility: not all contributing actors may be bound by relevant international 

obligations; the structure of (secondary) obligations may be such that these obligations are 

assigned to a collectivity, rather than to particular actors; and the conditions for determining 

responsibility may be divided over multiple actors.  A common feature of all cases is that the 

contents and structure of primary and secondary norms may allow states and international 

organisations to duck question of responsibility.  

A first situation in which diffusion may lead to a responsibility gap arises when not all actors 

involved are bound by primary obligations may lead to a diffusion of responsibility. This is in 

particular relevant for concerted action involving international organizations, which may not 

in a similar degree as states be bound by treaty or customary obligations. It is precisely this 

feature that has given rise to the idea of circumvention: the possibility that states circumvent 

their own obligations by acting through an international organization, as a result of which 

their own responsibility may be mitigated or precluded. Article 61 of the ARIO, which seeks 

to assign (shared) responsibility to states that so seek to circumvent their responsibility, is a 

somewhat ill-conceived attempt to preclude such diffusion of responsibility.
124
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Similar normative gaps may occur when states act with or through other non-state actors that 

may not at all be bound by international obligations, for instance paramilitary groups, private 

military contractors or security firms that are hired to protect ships against piracy.
125

 While 

the fact that these actors are not similarly bound by international obligations need not be the 

motive for states to engage in such concerted action, the result of such ‘acting through others’ 

may well be a diffusion of responsibility. This indeed appears to be fundamental feature of 

partnerships among international institutions, such as UN Aids, where not all partners in the 

partnership will be bound by the same obligations.
126

 

This can be illustrated by the Nicaragua case. Nicaragua had argued that the contras were 

bands of mercenaries recruited, organised, paid and commanded by the government of the 

United States who would have no real autonomy in relation to that government.
127

 The Court 

found that the act of the contras could not be treated as acts conducted by the United States
128

 

and noted that “the contras remain responsible for their acts”.
129

 However, it is quite unclear 

what this responsibility would mean in practice. Comparable examples may be taken from 

other situations where non-state actors are part of a concerted action. In relation to the claims 

against Shell for the oil spill damage caused in Nigeria, as a matter of international law, only 

Nigeria could be held responsible. Responsibility under international law could not be shifted 

to Shell, even though the contribution by Shell could arguably be relevant to the question of 

compensation.
130

 In relation to private military contractors, the question has arisen whether 

the US government and private military contractors operating in Iraq shared responsibility in 

relation to wrongful conduct of the contractors. Again, at the international level no (shared) 

responsibility of these contractors would arise, and in that respect one could not speak of 

diffusion.  
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The second cause of a normative gap is when secondary obligations are structured as 

‘unasigned obligations’. Diffusion of responsibility can undermine the forward looking 

potential of the law of responsibility by making it unclear who is to respond to a breach. This 

is in particular relevant for obligations to prevent
131

 and obligations of result which may be 

structured in a way that makes it difficult to determine who is responsible for what, and may 

allow states to escape their responsibility by pointing to the non-performance of obligations 

by others.
132

 David Miller’s observation that, “an undistributed duty . . . to which everybody 

is subject is likely to be discharged by nobody unless it can be allocated in some way”,
133

 is 

relevant for diffused responsibility. In effect, this may lead to a bystander effect.
134

 Examples 

that support this phenomenon is the position of member states of international institutions 

who as a collectively may be required to act to terminate wrongs by the organisation,
135

 or the 

position of third states in response to aggravated responsibility.
136

  

This phenomenon is less likely to arise when actors have structured their cooperation 

obligations of conduct, which precisely detail what each actor has to do.
137

 An example are 

emission targets under the Kyoto protocol.
138

 As long as each individual actor has individual 

obligations of conduct, the fact that there is a multitude of actors does not affect such 

obligations or make it more difficult to determine the responsibility of each individual actor. 

Para. 430 of the Genocide case illustrates the point.
139

 The responsibility of Serbia for the 

genocide was to be established on its own terms, irrespective of the obligations or conduct of 
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other states. 
140

 Alternatively, states can agree ex ante on a specific assignment of 

responsibility.  

The third and for present purposes most relevant situation arises when the conditions for 

responsibility cannot be met, because tasks and conduct is chopped up. While harmful 

outcomes may occur, no single actor may be held responsible. Partners then together can 

produce a result that would have been wrongful if it would have been produced by one of 

them. An example is the The ECtHR’s judgment in Sari v Turkey and Denmark. The case 

concerned the length of criminal proceedings which were consecutively instituted in 

Denmark and Turkey against a Turkish national for crimes committed in Denmark, Mr. Sari 

complained that the criminal proceedings were not settled within reasonable time: eight years, 

seven months and twenty-two days had lasted between the indictment by a Danish Court and 

the sentence delivered by the Turkish Court. Although the Court held the length of the 

proceedings to fall under the ‘joint responsibility’ of Denmark and Turkey, the Court did not 

find a violation of Article 6 on the part of either State. The Court reasoned that the delays 

could not be attributed to either State, because they resulted, rather, from “a system of mutual 

assistance under which the requesting State is dependent on the co-operation of the other 

State”.
141

 

It is relevant to recall that under the principle of independent responsibility, the state, or 

international organization, as the case may be, is responsible for its own conduct and its own 

wrongs.
142

 It is not responsible for the conduct of someone else.
  
The principle of independent 

responsibility is firmly established in the ARSIWA
143

  and in the relatively scarce case-law, 

such as the Corfu Channel,
144

 the Certain Phosphate Lands in Nauru case,
 145

 M.S.S. v. 
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Belgium and Greece
146

 and the Eurotunnel case.
147

 While independent responsibility 

certainly can be relevant in situations of concerted action, reducing complex relationships to 

the responsibility of an individual state may be unlikely to result in a satisfactory outcome. In 

combination with the procedural limitations of dispute settlement, the conceptual tools of 

exclusive individual responsibility of states have led courts to reduce complex cooperative 

schemes to binary categories, without resulting in principled discussions of the shared nature 

of responsibility.
148

 

Three specific situations can be identified when normative conditions of responsibility of 

multiple actors engaged in a concerted action may not be fulfilled. The first arises when the 

relevant obligations stipulate particular conditions, which are spread over multiple actors. For 

instance, preventative obligations may be triggered by states having the capacity or 

knowledge to engage in a particular conduct. When capacity and knowledge are spread over 

many different actors, none of the actors individually might all the conditions that would be 

required for triggering such obligations (and subsequent responsibility).
149

  

The second situation is that to some extent the law of responsibility leans towards a 

preference of exclusive, rather than shared responsibility. The first is that conduct is in 

principle attributed to one actor only. Dual attribution is very rare. Although a few scholars 

have defended the possibility of dual attribution, in particular in the context of peacekeeping 

operations,
150

 practice remains rare.
151

 The commentary to Article 6 of the ARIO emphasizes 
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that in principle the attribution of wrongful conduct is made on an individual basis and that 

attribution is an exclusive operation.
152

 It also can be noted that in those cases where a state is 

not responsible for its own acts, but can be responsible in connection with the wrongful act of 

another state, 
153

 it has been argued that responsibility of one actor excludes responsibility of 

the other.
154

 Illustrative is the Sadam Hussein case before the ECtHR,
155

 in which Saddam 

Hussein brought a case against twenty-one states that were allegedly implicated in the 

invasion of Iraq and that were responsible for his arrest, detention and ongoing trial.
156

 The 

ECtHR considered that the responsibility of any of the respondent states could not be invoked 

“on the sole basis that those States allegedly formed part (at varying unspecified levels) of a 

coalition with the US, when the impugned actions were carried out by the US, when security 

in the zone in which those actions took place was assigned to the US and when the overall 

command of the coalition was vested in the US.”
157

 Another noteworthy example is the 

decision of the ECtHR in Behrami. The Court attributed all acts and omissions relating to the 

failed demining operations in Kosovo exclusively to the United Nations, and not its member 

states, without considering the possibility of a more nuanced solution in which responsibility 

would be shared.
158

 Also in relation to the role of UNMIK in Kosovo, responsibility was 

channeled to the UN rather than (also) Kosovo, effectively undermining a role of Kosovo in 

the eventual rebuilding process.
159

 

Third, the law of responsibility sets a high threshold before participation of one state in the 

wrongful act of another state can engage the responsibility of the former state. This makes 
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that under international law, a state can freely encourage or incite wrongful acts by another 

state, or participate in decision-making of the latter state, without such involvement leading 

to international responsibility.
160

 For instance, the prohibition of aid and assistance, set the 

standard high – states can lawfully provide information or material assistance of a wrong of 

another state when they are not bound by the same norm, as long as they do not all have 

knowledge of the circumstances of the wrong and as long as the assistance I is not given for 

the purpose of such a wrong. More importantly, international law seems to include some de 

minimis standard before aid turns into complicity; it is not difficult to see that multiple states 

could contribute in small amounts, each contribution falling below the threshold, but 

cumulatively exceeding the threshold.
161

  

The common element of the above examples is that international law structures its primary 

and secondary rules in a way that makes it relatively easy for each of multiple parties to 

contribute to a wrong, yet remain below the threshold where its responsibility would be 

engaged.  

 

3.2 The institutional gap 

 

A second set of factors that may contribute to diffusion of responsibility is the institutional 

setting in which concerted action is embedded. Particular institutional structures may not be 

attuned to a diffusion of responsibility, and may sustain responsibility gaps by making it 

difficult to identify who did what and who was responsible for what.  

One problem relates to the set-up of international adjudication. Though questions of 

responsibility are not typically brought in international courts (but rather are settled in 

negotiations), there is a not insignificant body of case law on questions of international 

responsibility involving multiple responsible parties, in particular in the ICJ
162

 and the 
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ECtHR.
163

 However, the present system of international dispute settlement is not well 

designed to deal with multilateral disputes.
164

 This has relevance for adjudication of questions 

of harm arising out of concerted action. For instance, given that international dispute 

settlement mechanisms are based on the consent of States, the mere fact that one responsible 

State has not consented to the judicial process may suffice to exclude a case of harm arising 

from concerted action from judicial scrutiny. Likewise, if one of the wrongdoing actors is an 

international organization other than the EU or the Seabed Authority, questions of shared 

responsibility may be deemed inadmissible before the ICJ, the WTO DSU, the LOSC DSP 

and the ECtHR, which do not have jurisdiction over (other) international organisations. 

Perhaps the most visible barrier to adjudication of claims arising out of concerted action is 

that a court may not be able to proceed against one actor, if the other actors involved in the 

concerted action are not part of the litigation. A court may be required to protect the interests 

of co-responsible parties who are not party to the dispute, by deciding that it has no 

jurisdiction over the claim against the actor over which it otherwise would have jurisdiction. 

The Monetary Gold principle, as it operates in the practice of the ICJ is the prime 

manifestation of this rule.
165

  

Institutional limitations may also apply in respect of supervisory mechanisms, outside the 

sphere of international adjudication. Problems of many hands may be counteracted by 

monitoring and supervision arrangements that make it possible to identify the contribution of 

each actor. An example are the detailed reports compiled within the framework of the 

Convention on International Trade in Endangered Species (CITES) on the roles and 

infractions by individual parties who, collectively, contribute to the extinction of particular 

species.
166

 However, there are considerable differences in the existence of such mechanisms 

and their ability to obtain the relevant information, with direct consequences for diffusion of 

responsibility. In situations where no institutional mechanisms have been set up to determine 

relevant fact and to identify who did what, this will increase the possibility of diffusion of 

responsibility. 
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The structural features of the primary and secondary rules thus can are buttressed by the 

absence or weakness of institutional supervisory procedures and adjudicatory procedures that 

often are not able to adjudicate claims against all responsible parties. 

 

3.3 The information gap 

A directly related third cause of diffusion of responsibility is that ‘many hands’ make it 

difficult to identify who did what. For outsiders, ‘it is usually very difficult, if not impossible, 

to know who contributed to, or could have prevented, a certain action, who knew or could 

have known what.’
 167

 It even ‘may not be clear ‘even to the members of the collective itself 

who is accountable´.’
168

 So conceived, the problem of many hands is an epistemological 

problem: the problem of identifying who is responsible for what arises from a lack of 

knowledge, or information.
169

 

The practical problem arose clearly in Legality of the use of force cases
170

 and in the Saddam 

Hussein case
171

 where it was next to impossible for the plaintiffs to identify who did what. It 

also is well illustrated by the fact that painstaking research made clear that 54 states 

participated in the US rendition policy.
172

  

This problem is increased by the informal nature of arrangements in collaborative action. 

Informality leads to responsibility gaps. Examples abound, including transborder police 

cooperation,
173

 financial arrangements within the Basel committee,
174

 the rules of the nuclear 

suppliers group, and command and control structures in military operations.
175

 Information 
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gaps also may exists in relation to joint action on piracy, where rules of engagement usually 

will be beyond the reach of plaintiffs and cross border joint policy operations. 

 

4 Costs of Diffusion  

Having set out in the previous sections the factors that contribute to diffusion of 

responsibility, the question now can be addressed how we normatively should assess this 

phenomenon. Is diffusion of responsibility a problem we should care about, and that would 

call for a reconsideration of the role and contents of responsivity in situations of concerted 

action? Or is it a regular part of responsibility processes that simply reflects the nature and 

loci of international governance? In other words: is ‘the problem of many hands’ really a 

problem? 

Diffusion in itself is a neutral term that frames and describes the spread of ideas, institutions 

or, as in the case of responsibility, legal principles and processes. Whether that is a good 

development depends on several questions: is responsibility in itself a positive value; does it 

fit in the variety of other contexts to which it is diffused;
 176

 if not, are there proper 

alternatives, and so on. Saying that ‘responsibility’ is diffused in itself is just a way of 

framing and describing processes of governance that may or may not be evaluated in positive 

terms. 

The present assessment will proceed on the largely uncontroversial assumption that 

responsibility as such fulfills important, positive functions – both in domestic societies and in 

international law. I abstract here from the way the concept of responsibility has been given 

meaning in the ILC texts, which in several respects is problematic.
177

 However, saying that 

the ILC may have gotten it wrong, does not mean that there is something wrong with the 

notion of responsibility as such. It is hard to conceive of an international legal order where 

actors are not responsible for harm that they cause.   

If responsibility indeed is a positive value, it follows that diffusion of responsibility in 

principle is a positive development. It allows responsibility to be better attuned to processes 
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of governance which have become diffused or, as coined by Nico Krisch, become ‘liquid’.
178

 

The fact that responsibility also has become diffuse may match better the places where 

decisions are actually made. Responsibility (or the broader term ‘accountability’ of which it 

is a part) then is dispersed over a multitude of public and private actors that engage in 

concerted action and governance. Thus, it may correspond better to the nature of concerted 

action. While such accountability will not always in the form of legal responsibility in ‘the 

ILC sense’, that is an inevitable reflection of the processes that are actually going on in 

practice.  

However, as noted in the preceding section, in particular situations diffusion may have the 

intended or unintended consequence that responsibility gaps result. If so, this diffusion of 

responsibility raises fundamental questions.  These are in part of a doctrinal nature. 

Responsibility is a basic feature of the notion of law as such.
 179

   There is no lack of 

authorities that accept the intimate connection.
 180

   Anzilotti postulated that ‘the existence of 

an international legal order postulates that the subjects on which duties are imposed should 

equally be responsible in the case of a failure to perform those duties’
181

  Reuter noted that 

‘responsibility is at the heart of international law’.
182

Koskenniemi: notes: ‘most lawyers 

would not hesitate to affirm that ‘State responsibility’ is a necessary aspect of international 

law’s being ‘law’.’
183

 Pellet notes that in the international legal order, responsibility is the 

corollary of law itself: ‘no responsibility, no law’,
184

 and that responsibility is the best proof 
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of the existence of international law.
185

  While domestic legal orders may be familiar with 

more diverse and flexible responses to wrongdoing, Pellet observes that the decoupling of 

obligations from responsibility in the international legal order is particularly problematic.
186

 

This follows from the dual role of sovereignty, which internally may be supreme, but 

externally needs to be reconciled with the sovereign equality of all states – both in terms of 

ability to incur responsibility, and to invoke responsibility of others.
 187

 

This does not imply embracing an ‘Austinian’ position that makes the legal quality of 

international law dependent on the availability of enforcement mechanisms.
188

 The above 

proposition does not connect obligations with enforcement, but with the requirement of 

legality and reparation that are implied by responsibility. This is also the weakness of 

approaches that consider law, or legalization, exclusively in such properties as source and 

contents.
189

 

If we indeed accept that in principle there is a close connection between obligations and 

responsibility, this immediately exposes the potential impact of diffusion of responsibility are, 

in situations of concerted action. Prima facie, it would seem that a situation in which states 

and international institutions could, in a concerted action, engage with others in certain 

conduct that circumvents their own obligations with the effect that their own responsibility 

would be spread to others and would be prevented, would remove the essential connection 

between obligations, conduct and responsibility. After all, an internationally wrongful act is 

an act that is forbidden, disallowed by a legal rule.
190

 Without the automatic requirement of 

cessation, the obligation would become meaningless.  

Also if it is accepted that responsibility is only one of the features that make an obligation 

into a legal obligation, and its absence does not necessarily preclude that a particular norm on 

the basis of other considerations still could be considered a legal obligation, diffusion of 

responsibility would still feed back on the nature of the norm. In one approach, the legal 
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nature depends on source, contents and control.
191

 If we consider responsibility as part of 

control and remove that factor, it still could be considered in terms of law.  

Diffusion that results in responsibility gaps may also have more specific, and practically 

relevant consequences. In this chapter I focus on three categories of costs of diffusion: costs 

in terms of the value of accountability itself (section 4.1); in terms of the performance of 

obligations (section 4.2) and in terms of injured parties (section 4.3).  

 

4.1 The value of accountability 

While traditionally the prime function of responsibility in international law was the protection 

of rights of states (and to some extent other subjects of international law), and more general 

the stability of the system, in our modern understanding of international law as part of global 

governance, responsibility also represents a more independent value. Responsibility in 

international law can be connected to, and is part of, our expectations of how public authority 

is exercised. As such, it belongs in the same basket of terms such as legitimacy, transparency, 

democracy and more generally good governance.
192

 In this respect, responsibility in 

international law can be compared to accountability as a concept of governance. As Bovens 

notes, while accountability started as an instrument to enhance the effectiveness and 

efficiency of public governance, it has become a goal in itself.
193

   

Perhaps the most relevant dimension of responsibility in this sense is answerability. To say 

that a person is responsible means that it can be called to account for their conduct and made 

to respond to any moral or legal charges that are put.
194

 If we require holders of public power 

to be answerable for the way they exercise authority, that should apply no less in situations of 

concerted action. While dominant in modern literature on accountability, this dimension also 

was considered part and parcel of the traditional concept of responsibility. Bin Cheng wrote 

                                                           
191

 Myers S McDougal and Michel W Reisman, ‘The Prescribing Function in World Constitutive Process: How 

International Law is Made’ (1980) 6(2) Yale Studies in World Public Order 249; Daniel Bodansky, ‘The 

Legitimacy of International Governance: A Coming Challenge for International Environmental Law’ (1999) 93 

Am J Int’l L 596; Bodansky, The Art and Craft of International Environmental Law (n _______) 102 

(discussing a typology of international environmental norms).  
192

 Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (n _________).  
193

 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13(4) European 

Law Journal 447.  
194

 James Crawford, James and Watkins, Jeremy, 'International Responsibility' in Samantha Besson and John 

Tasioulas (eds), The Philosophy of International Law (Oxford UP, 2010) 283;J. R. Lucas, Responsibility (OUP, 

Oxford 1995), 5-12; John Gardner, ‘The Mark of Responsibility’ (2003) 23(2) Oxford Journal of Legal Studies 

157.  



 

39 
 

that to say that someone is responsible in law means ‘that this person is the author of an 

unlawful act and is answerable in law to the injured party for the act’s prejudicial 

consequences’.
195

 In traditional law of responsibility, the idea was that the wrongdoing actor 

would have to answer to injured party, notably in the narrow sphere of treatment of aliens. 

But we can abstract from these narrow origins. Responsibility as answerability conforms to 

what many expect from the exercise of public authority, whether by states, international 

institutions or other actors.
196

 The value of answerability is dominant in much of the modern 

discourse on shifts in governance, in particular towards international institutions and private 

actors. As to the former, the discussions on lack of accountability of international 

organization hinges not only on concern for protection of rights, but in large part on the lack 

of accountability in the sense of answerability.
197

 As to the latter, the debates on multinational 

corporations in large part concern the problem of accountability as answerability.
198

 

Answerability in this sense is no longer, as it perhaps was in the times of Bin Cheng, a matter 

of protecting the rights of individual injured parties, which fitted in the traditional ‘private-

law’ paradigm of state responsibility. Rather, it recognizes that a wider public has a 

legitimate interest in the way public authority is exercises.  

It can be argued that diffusion can undermine this feature of responsibility. That is: it may be 

unclear who has to answer for what. Thereby it can raise serious questions from the 

perspective of the legitimacy, or simply acceptability, of such governance. Illustrative 

examples were the diffusion of responsibility, which undermined the value of responsibility, 

in the cases of the involvement of states in the US rendition policy,
199

 in the operation of 

multinational military operations,
200

 and in the global financial crisis.
201
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While answerability is a value in itself, and diffusion of such answerability is sufficient 

reason to care, there are also practical implications. The efficacy of the international legal 

order as a system for regulating conduct, presumes that international law generally is 

accepted and followed. Responsibility (and more generally accountability) are increasingly 

seen as a key condition for international law to be followed, and indeed as a condition for 

effective governance. If, as a result of diffusion, no one is answerable, this may affect the 

ability of the wider international legal system to fulfill its functions. Diffusion can blunt the 

accountability that can be said to be at the heart of effective governance.
202

  The 

accountability deficits that have been exposed by the Kadi-saga,
203

 will also apply in cases of 

concerted action – where multiple actors do more than they could do on their own, yet where 

responsibility for the results is feeble.  

However, two caveats should be made. First, it is oversimplying to apply the standard of 

‘accountabilty as answerability’ unqualified to international affairs and foreign relations. The 

traditional tension between democracy and foreign relations is relevant here as well.
204

  

Second, the effects of diffusion on answerability may well differ between various interested 

parties. In an international setting, institutions have multiple audiences. In a situation where 

multiple states, or states and international institutions and other actors jointly engage in a 

concerted action in the sphere of, for instance, global health or peace operations, in any case 

three audiences can be distinguished. These include, first, the parties that cooperate in a 

concerted action (e.g. the partners in a public-private partnership, or the participants in a 

multinational military operation), second, any individuals that are potentially affected by the 

conduct of these actors and, third, the wider international community.  This phenomenon can 

be labelled as ‘the problem of many eyes’.
205

  Once it is recognized that concerted action may 

have different effects on various actors, it becomes necessary to differentiate between the 

expectations and entitlements of such parties, and between the accountability processes of 

which they are a part. Determining the impact of diffusion thus eventually will require a 

context-specific assessment of accountability relations. 
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4.2 Impact on the performance of international obligations 

 

A second angle for assessing the impact of diffusion is that responsibility is a central element 

of international obligations and their performance. Diffusion of responsibility can undermine 

the assignment and performance of obligations and thereby the achievement of objectives. 

The objectives may relate to specific interests of the actors involved, but may also represent 

broader interests, such as public goods.  

It is a plausible proposition that diffusion of responsibility can undermine incentives for 

action. If no one can be meaningfully called to account after the event ´no one need feel 

responsible beforehand’.
206

 This may reduce the possibility that individual actors perform 

obligations and that the interests that the law seeks to protect are actually protected.  

Whether diffusion indeed will undermine the incentives of actors to perform their obligations 

presumes, as a first step, that that obligations matter at all for the conduct of relevant actors
207

 

and, as an extension, that the perspective of being held responsible is a relevant factor in 

changing the conduct of states and international institutions. Thus, while responsibility 

presumes the existence of obligations, it also is more than that, and its incentives-effects may 

go beyond those of obligations.  

Three more specific reasons can be identified that would support such an impact. One is that 

responsibility may strengthen the internalization of obligations – one of the main factors that  

supports compliance with international obligations.
208

 A second factor is that responsibility 

may impact on the reputational impact of international law.
 209

 State may care about the 

reputational effects of non-compliance, but may do so even more when such non-compliance 
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may trigger their international responsibility. A third factor is that reparation, notably 

obligations of restitution and compensation provide incentives for compliance.
 210

 

Whether one or more of these factors indeed make responsibility is a prominent factor in the 

calculations of states whether or not to perform their obligations is a matter of some 

uncertainty. The two last mechanisms may be supported by a not insignificant body of 

modern scholarship that is premised on theories of rationality which somehow seems to 

presume that states, make calculating decisions in their own self-interest.
211

  

This impact of diffusion on incentives may have wider ramification in the form of collective 

action problems. If actors do not individually feel the consequences in terms of being held 

responsible, they may be tempted to look for others to do the job. This will be particularly 

relevant when the participation of multiple states is necessary for addressing a perceived 

problem and for producing a common goods, for instance in situations involving transborder 

effects in areas such as global health, financial markets, the environment, or organized crime, 

where any single state is quite powerless to provide answers.
212

 Collective action problems 

are based on premise that there is no proper incentive for individual action. Precisely because 

obligations and responsibilities are not specifically assigned, and responsibility is not likely 

to be forthcoming, actors may be inclined to wait for each other, with the result that nothing 

happens. One can recall Olson´s argument, developed the theory in the economic context of 

public goods, that as members of a large group generally hold the assumption that someone 

else in the group can and will provide the public good, the incentives for these members to 

provide for it themselves are weakened.
213

 Diffusion of responsibility may strengthen this 

phenomenon. If persons do not individually feel the consequences in terms of being held 

responsible, members may be tempted to look for others to do the job, or simply not care. 

Game-theoretical analysis indeed suggest that imposing consequences upon behaving as a 

‘free rider’ seems the most effective method to counter the problem.
214
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Such collective action problems will in particular affect public goods - values that everyone 

has an interest in, yet individual states have insufficient incentives to protect them and tend to 

rely on the efforts of others.
215

 This will hold in particular for ‘aggregate-effort’ goods, which 

require action by all actors involved.
216

 In these areas, ‘the outcome that each agent desires 

cannot be achieved unless everyone performs his or her contributory action. Here the action 

of each agent is directly causally necessary for realization of the desired outcome, so the 

outcome is of necessity aimed at qua collective end.’
217

 Diffusion then may undermine the 

actual realization of the common aims. 

However, three caveats should be added to the proposition that diffusion of responsibility 

may undermine the incentives to perform obligations. First, the impact on the latter two 

mechanisms would seem to depend on the presence of third parties (notably international 

institutions) that actually determine responsibility – the doctrine that responsibility 

automatically follows on non-compliance may matter little in terms of behavioral incentives  

if not accompanied by third-party determinations. 

Second, the proposition does not necessarily depend on formal responsibility in the sense of 

determinations of wrongful acts.  If it is true that states’ conduct may be influenced by a 

determination of responsibility, it is plausible that it cares equally about third-party 

determinations that it failed to comply with an obligation, even if that does not entail a formal 

determination of responsibility. Thus, the wide variety of soft accountability mechanisms 

may be equally relevant. 

The third and more fundamental caveat is that responsibility can also have a chilling effect. 

Indeed, it should be recognized that a designed problem of many hands, that leads to such 

absence of responsibility, may well have benefits. On the premise that states generally do not 

like to be held responsible for wrongful acts (if only for reputational reasons),
218

 the 

willingness of states to accept obligations, may be dependent on their ability to prevent 

responsibility. If so, they may have several strategies available. One is to make substantive 

obligations sufficiently undemanding, so that there is little risk that they cannot comply. 

Another strategy is to prevent access to judicial proceedings where responsibility could be 
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determined, for example by declining to accept jurisdiction of a particular court. Yet another 

strategy is to tinker with the content or process of responsibility.
219

 Diffusion of responsibility 

is a strategy that falls in this latter box. If such strategies, including diffusion, are not 

available to relevant actors, they may be unwilling to engage in cooperation in the first place.  

Cole notes with reference to climate change that using liability to promote mitigation of 

greenhouse gas emissions could prove counterproductive; rather that inducing cooperation, it 

might reduce incentives for states to participate in international regimes, i.e., to share 

responsibility.
220

 The possibility that the ARIO would have a chilling effect on the activities 

of international organizations indeed was a concern by some international organizations on 

the debate in the ILC on responsibility of international organizations.
221

 

In terms of costs-benefit assessment, diffusion of responsibility then may be beneficial: 

action without, or with ‘diluted’ responsibility may produce better outcomes then no action at 

all. 
222

 Hood notes in this context that the outcome of concreted action may result in 

outcomes that is superior to what any organization could ever conceivably muster on its own 

for the complex problem at hand. After all, more angles of vision may be brought to bear than 

would apply in a single-organizational structure, and more interests are likely to be 

considered as well.
223

  

Whether states indeed would make their willingness to engage in cooperation conditional on 

their ability to escape responsibility is easier raised then answered. In many of the examples 

where diffusion occurs, it remains somewhat speculative whether or not such diffusion 

actually matters in terms of the incentives of relevant actors to agree to ambitions 

international obligations. Do we know whether states now set ambitious targets (eg in 

fisheries, pollution control etc) that they would not normally do if there would be a risk 
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responsibility upon breach? To answer this question affirmatively it would not only need to 

be demonstrated that the risk of responsibility is a consideration that is relevant to state 

conduct at all, but also that the prospect of diffusion of responsibility is a relevant 

consideration for states to engage in cooperative action, in which they would not engage 

without such diffusion. The point is not entirely implausible. There are ample of indications 

that suggest that states care about preventing responsibility (and partly for that reason opt for 

modes of governance and substantive obligations that reduce the change of being held 

responsible), and it is plausible that the higher the risk of responsibility in case of non-

performance, the more cautious they will be  in accepting obligations.  If so, we should be 

cautious in adopting a one-dimensional critique on diffusion, and not uncritically resort to 

antidotes (such as joint and several responsibility) that may improve responsibility in 

situations of concerted action, yet undermine such action in the first place. 

 

 

4.3  Private costs  

A third angle to review the effects of diffusion of responsibility concerns the position of 

injured parties. It is, in addition to the role of responsibility in creating incentives for action, 

one of the central aims of responsibility to provide redress to injured parties.
224

 As such, it 

provides a key criterion for evaluating the impact of diffusion of responsibility.  

Prima facie, it would seem that diffusion can undermine a key function of attributing 

responsibility: to ensure justice to victims.
225

 This holds both for injured states and injured 

individuals. If harm is caused, yet the conditions for individual responsibility are not satisfied 

or responsibility cannot be determined for other reasons, and it also is not possible to bring an 

effective claim against the collectivity as such, injured parties will be without redress.
226

 In 

effect, the loss will then be left were it falls – with the victim, rather than being transferred 

back to one  or more responsible actors.
227
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One reason why the position of victims tend to be weaker in situations of concerted action is 

that it may be more difficult for private parties to determine which actors play which role in a 

particular concerted action. This in in particular the case where information is spread over 

many actors and moreover of an informal nature – for instance in the case of partnerships 

between international institutions and private parties.
228

  

The effect on injured parties has both a procedural and a substantive dimension. As to the 

former, diffusion of responsibility over multiple parties will limit access of injured parties to 

courts in relation of all or the main actors involved in a concerted action. There often is a 

mismatch between the concerted nature of action, on the one hand, and the available remedies 

against the actors involved in that action, on the other. The principles of individual 

responsibility are accompanied by processes for implementation and enforcement that match 

the characteristics of individual rather than shared responsibility.
229  

However, in the 

increasingly complex character of international relations, ‘legal disputes between States are 

rarely purely bilateral’.
230 

The present system of international dispute settlement is hardly 

designed to deal with multilateral disputes.
231 

Procedures may not be able to capture all 

parties involved and may not do justice to the complexity of a context consisting of multiple 

responsible actors. For instance, given that international dispute settlement mechanisms are 

based on the consent of States, the mere fact that one State involved has not consented to the 

judicial process may suffice to exclude any case of shared responsibility from judicial 

scrutiny. Likewise, if one of the wrongdoing actors happens to be an international 

organization, questions of shared responsibility will be deemed inadmissible before most 

international judicial bodies given that acts of international organizations are not judiciable 

before them. 

Diffusion of responsibility also may affect substantive entitlements. If contributions are 

spread over multiple actors, relative contributions of individual actors will be relatively small. 

In the absence of a principle of joint and several responsibility, individual actors may not be 

able, or may not be required, to provide a full remedy. When reparation consist of restitution 
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or specific performance, individual responsible actors may not be able to provide the remedy 

that is required. 

A specific example is the position of victims in relation to alleged wrongs committed by the 

International Criminal Court and the Netherlands, as a host state, where victims have a hard 

time finding procedural and substantive remedies that do justice to the respective role of the 

Court and the host state.
232

 

A final aspect that can be qualified as a ‘cost of diffusion’ concerns the relationship between 

responsible parties. In situations where multiple parties jointly are responsible for a harmful 

outcome, and only one or a few can be held responsible, the effect will be that the burden will 

rest on them only. This may lead to an unequal distribution of burdens in situations of shared 

responsibility. This may be most visible in relation to questions of compensation. However, it 

also applies in situations where one or only a few of a multiplicity of actors assume a 

obligation to act in relation to an alleged breach. One example is the position of Belgium in 

relation to the facilitation of provisional release of suspects of the ICC. Belgium concluded 

an agreement with the ICC, in which Belgium accepts on its territory provisionally released 

persons, on a temporary basis and under conditions to be established by the competent 

Chamber.
233

 From a perspective of burden-sharing it can be said to be unfair if Belgium were 

the only state party to accept provisionally released. 

*** 

The chapter has demonstrated that diffusion of responsibility may result in responsibility gaps 

and that such gaps in part are explained by the dominant paradigm of individual 

responsibility. It also argued that that these gaps may have significant costs in terms of the 

accountability of the exercise of public authority, in terms of performance of international 

obligations, and in particular in terms of the protection of the rights of injured parties. 

Against this background, in the next chapters of this study I will construct a concept of 

relational rather than individual responsibility, that is better attuned to the nature of concerted 

action, and explore ways in which the international legal order can better deal with harmful 

outcomes resulting from conduct of multiple wrongdoers. 
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