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Introduction and Background

The dispute between Australia and Timor-Leste (often called East Timor) over resources in the non-
delimited marine area between their coastlines known as the “Timor gap” has a long history that predates
Timorese independence.[1] It is a history bound up in the arbitral dispute[2] that Timor-Leste instituted on
April 23, 2013, in which it seeks to have the 2006 Treaty with the Government of the Democratic Republic of
Timor-Leste on Certain Maritime Arrangements in the Timor Sea (CMATS treaty) declared invalid or void.[3]
Timor-Leste claims that espionage carried out by Australia during the course of CMATS treaty negotiations
has vitiated the agreement.

This maritime boundary dispute cannot be settled in the International Court of Justice (ICJ) or under the
dispute settlement provisions of the United Nations Law of the Sea Convention (LOSC) because shortly
before Timorese independence, Australia lodged new reservations to jurisdiction in its declarations in the ICJ
and under the LOSC.[4] While couched in broad language, these reservations were clearly intended to

preclude Timor-Leste from bringing a claim against Australia over the disputed area. On the day of



Timorese independence, Australia and Timor-Leste entered into the Timor Sea Treaty (TST),[5] followed by
a number of related instruments over the next year.[6] Under the new arrangements, the largest known
petroleum deposits, collectively known as "Greater Sunrise," were apportioned so that Australia received
nearly eighty-two per cent of the total resource, leaving newly independent and impoverished Timor-Leste
with roughly eighteen percent.[7]

Due to Timorese dissatisfaction with these lopsided arrangements, the CMATS treaty was negotiated to
govern the revenue split between Timor-Leste and Australia over exploitation of the Greater Sunrise

deposit. The CMATS treaty provides for an equal share for Timor-Leste and Australia of the revenue
derived from upstream exploitation of petroleum from the Greater Sunrise deposits. While this revenue-
sharing arrangement is more generous than before, Australia has worked to ensure that refining operations
(where the real money and economic development is) are carried out in Darwin, Australia. The treaty is also
notable for its duration until 2057 and its extension of the TST until 2057. Significantly, it also establishes a
moratorium on claims to sovereign rights and jurisdiction and maritime boundaries for the period of the treaty
and excuses the parties from any obligation to negotiate in good faith over permanent boundaries until
2057. The immediate point of contention, though, is the way in which Timor-Leste’s consent to the CMATS

treaty was apparently procured.
The Arbitration Between Timor-Leste and Australia

While Timor-Leste is blocked from action in the ICJ and under the LOSC, it has invoked the TST dispute
settlement provisions to challenge its own consent to the CMATS treaty. At first blush this would seem to
pose significant jurisdictional hurdles because dispute settlement under the CMATS treaty is limited to
consultation or negotiation. Presumably Timor-Leste is arguing that the 2004 CMATS treaty negotiations
were taking place as part of an ongoing commercial joint venture created by the TST and associated

instruments.

The bases of Timor-Leste’s claims against Australia are unknown because these proceedings are
confidential. If the recent media reports are accurate that Australia bugged the Cabinet room of the Timor-
Leste government when the CMATS treaty was being negotiated,[8] then this treaty, related instruments,
and the extension of the TST may be invalid under the law of treaties or voidable under general international

law on three separate grounds explained below.
Invalidity on Account of Fraud

First, as a matter of treaty law, under Article 49 of the Vienna Convention on the Law of Treaties (VCLT), to
which both Australia and Timor-Leste are party, a state that is induced to conclude a treaty by the fraudulent
conduct of a negotiating state may invoke the fraud to invalidate its consent to be bound by the treaty. The
definition of fraud in international law includes deliberately deceitful behaviour in the formation of an
international agreement.[9] Spying to obtain confidential and privileged information in order to gain

advantage in treaty negotiations is deceitful behaviour. Less certain, however, is whether this deceitful



behaviour actually induced Timor-Leste to enter the CMATS treaty. If the evidence presented proves a
deceitful inducement, Australia may have the dubious distinction of being the first known state to have a
treaty declared invalid on account of fraud.[10]

A Breach of Good Faith

The reported spying by Australia would be a breach of its obligation of good faith under international law.
According to the ICJ, “[o]ne of the basic principles governing the creation . . . of legal obligations, whatever
their source, is the principle of good faith.”[11] In the North Sea Continental Shelf case, the ICJ held that
“good faith” underpinned the essence of negotiations related to seabed boundaries,[12] and by implication,
the resources of a disputed seabed. In the context of treaty negotiations, good faith requires fair
proceedings in the creation of legal obligations between the parties.[13] In the case of the CMATS treaty,
Australia arguably already had a vastly superior bargaining position, with expertise in diplomacy,
international law, and the science relevant to reserves and their apportionment. To seek to gain a further

upper hand by way of spying would be the antithesis of good faith.

Failure to negotiate in good faith provides Timor-Leste with a basis to seek the avoidance of the CMATS
treaty. A breach of good faith in negotiations may have a vitiating effect under general principles of
international law[14] or the customary law of treaties.[15] Depending on the terms of the arbitral tribunal and
the relief sought by Timor-Leste, the tribunal might issue a declaratory judgement finding the CMATS treaty

null and void because of a breach of good faith by Australia in its negotiation.[16]
Intervention in Timor-Leste Without Consent

Almost all states around the world criminalize espionage and the stealing of state secrets.[17] However, the
states have not committed to any general or regional treaties prohibiting peacetime espionage. While the
vast collection of these criminal statutes might be evidence of a general principle of law as referred to under
Article 38(1)(c) of the ICJ Statute or a practice supporting a customary norm, such arguments remain

contentious, not least because, at least in terms of custom, evidence of opinio juris is weak.

Nevertheless, it is clear that peacetime espionage[18] in the territory of another state without consent is a
significant form of interference in its sovereignty and that is prohibited by one of the most basic of
international law norms. As the Permanent Court of International Justice highlighted in the Lotus case, “the
first and foremost restriction imposed by international law upon a State is that--failing the existence of a
permissive rule to the contrary--it may not exercise its power in any form in the territory of another State.”[19]
A legitimate act of self-defense or authorization by the UN Security Council would serve to permit espionage.
These do not apply to the dispute at hand. Instead, there seems to be espionage by the agents of one
state in the territory of another state without its consent—something generally considered an exercise of
power that is prohibited by international law based on these fundamental rules of exclusive sovereign control
over territory and sovereign independence.[20] Of course, some circumstances, such as necessity, might
preclude the wrongfulness of espionage,[21] but none seem to be present in this case based on the known

facts.



The alleged unlawful intervention or interference provides Timor-Leste with an additional basis to seek the
avoidance of the CMATS treaty. Timor-Leste may seek a declaration that the CMATS treaty is void if it can
prove that during its negotiation Australia violated its territorial sovereignty in order to obtain information
concerning Timor-Leste’s negotiation position or strategy.

Consequences of Invalidity or Avoidance of the CMATS Treaty

Allegations of fraud, breach of good faith, and unlawful intervention by Timor-Leste mean that it is possible,
perhaps likely, that the CMATS treaty will be declared invalid or void. Evidence will be key. If the treaty falls,
however, this does not necessarily mean that Timor-Leste will find itself in a better position. The TST will still
be in force and is much less generous than the CMATS treaty. The TST, however, will expire in 2033, and,
unlike the CMATS treaty, it requires Australia to negotiate in good faith over permanent maritime
boundaries. Forcing continuing negotiations may be part of the Timorese strategy, although it also appears
that Timor-Leste may be trying to use the arbitration to leverage a pipeline from the Greater Sunrise deposit
to the south coast of Timor-Leste. Perhaps the simplest course of action at this point would be to allow an
independent third party to finally make a judicial determination of the seabed boundaries between Timor-
Leste and Australia in order to achieve a permanent equitable solution, create certainty about rights, and

bring an end to this continuing saga.
Timor-Leste’s Request of ICJ Provisional Measures Against Australia

Two days before the hearings in the TST arbitration discussed above were to commence, the Australian
Security Intelligence Organisation (ASIO) raided the Australian office of a lawyer representing Timor-Leste
and seized documents related to the case.[22] Following the seizure, Timor-Leste requested the return of
documents and property belonging to it which had been caught up in the raid.[23] Australia failed to comply
with the request, claiming that the raid had been carried out to protect the “national interest” and that it was
unrelated to the arbitration. On December 17, 2013, Timor-Leste instituted proceedings in the ICJ for the

return of the documents.

Timor-Leste alleges that during the raid, “documents and data . . . relating to a pending arbitration under
the 2002 Timor Sea Treaty between Timor-Leste and Australia” belonging to Timor-Leste were seized by
“agents of Australia.”[24] Timor-Leste seeks an order for the return of the documents, destruction of any
copies made of them, satisfaction in the form of an apology from Australia, and payment of Timor-Leste’s

legal costs.

Timor-Leste has also requested the Court to indicate provisional measures and requested the President of
the Court to exercise his powers to “call upon the parties to act in such a way as will enable any order the
Court may make on the request for provisional measures to have its appropriate effects” pending a decision
on the request.[25] On December 18, 2013, acting under Article 74(4), President Tomka sent an urgent
communication to the Prime Minister of Australia to “draw the attention” of Australia “to the need to act in
such a way as to enable any Order . . . for provisional measures to have its appropriate effects” and to

“refrain from any act which might cause prejudice to the rights claimed by” Timor-Leste.



If Timor-Leste’s evidence demonstrates that Australia has confiscated its property and refuses its return,
then international law appears to be on the side of Timor-Leste.[26] Moreover, the official papers and
documents of one state are ordinarily immune from seizure by another state, absent exceptions that do not
seem, on the face of things, applicable here. If, however, Timor-Leste’s property has been caught up in an
otherwise lawful seizure of property and is returned promptly, then the outcome will be much less certain.
Australia’s response, however, has been not to return the requested documents but to argue that
requirements needed to grant provisional measures have not been established by East Timor; that the issue
is lis pendens in the arbitration and should be dealt with in that forum; and more generally argued about the

exercise of jurisdiction under the “security principle” in protecting a “national interest” in making the seizure.
Conclusion

One way to look at this dispute is as a complaint by Timor-Leste against an unequal treaty based on
unequal bargaining power. Of course, the use of asymmetry in political and economic power to negotiate
beneficial treaty terms is not presently a ground of invalidity under the law of treaties—although the Final Act
of the VCLT Conference includes a declaration condemning the use of political and economic pressure.[27]
As a result, absent facts not presently known, it seems that the lopsided 2002 TST is in little danger itself.
This means Timor-Leste has had to focus on arguably illegal uses of power—espionage and seizure of
property in its attempt to use international law to leverage a better position in relation to the petroleum

resources in the Timor Gap.

Should the CMATS treaty fall, international law will have had a role in reanimating Australia’s obligation to
enter into continental shelf delimitation negotiations, which “must be conducted in good faith and with the
genuine intention of achieving a positive result,” or alternatively, to agree to have the delimitation
determined “by recourse to a third party possessing the necessary competence.”[28] This may finally force
Australia to confront the “equidistance” principle of delimitation, which requires states, like Australia and
Timor-Leste, with opposite coastlines closer together than 400 nautical miles, to draw a median line between
the opposite coasts as their boundary as the starting point for negotiations. International law will have gone
some way from having very little to say about unequal treaties to promoting a more equitable division of the

marine resources of the Timor Gap.
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