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The Ticaty of Waitangi
some international law aspects

Benedict Kingsbury

A remarkable upswell in international activity concerning the position
of indigenous peoples has occurred since the beginning of the 1980s.
The contemporary New Zealand debate concerning the meaning and
significance of the ‘Treaty of Whaitangi increasingly draws on
international and comparative material, not feast in the work of the
Waitangi Tribunal. Thie New Zealand Government is now often called
upon to discuss the position of the Miori people in international foruns,
The Chairman-Rapporteur of the United Nations Working Group on
Indigenous Populations paid a fact-finding visit to New Zealand in 1988,
and M3ori representatives addressed the United Nations Comumission
on Homan Rights aud the UN Working Group on Indigenous
Populations for the first thue, later that year. The purpose of this chapter
is to survey briefly some of the relevant international tegal juaterial
which may have a bearing on issues related to the Treaty of Waitangi!

The chapter is in three sections. The first briefly examines the status
of the Treaty of Waitangi in international law as a treaty of cession, The
second discusses the international law principles of good faith, estoppel,
and treaty interpretation in relation o Treaty issues. The third section
afludes to a fow of the many other areas of international law which may
be relevant to Miori concerns, focusing specifically on international
law aspects of rights to land, to development, and to cultural identity,

Section I: The Treaty of Waitangi as an International
Treaty of Cession

The proposition that the Treaty of Waitangi was a nullity and of no
titernational legal significance was asserted in Pikehd political debate
in New Zealad and in England as early as the 184652 and appeared
to secure judicial endorsement in 17 Parate v The Bishep of DeHlington
wnl the Attoruey-General, +

As a matter of international law, this proposition is clearly untenable,
The Treaty was a valid international treaty of cession, and the parties
in 1840 were recognized as having the necessary legal capacity Lo enter
into such a treaty? This is clear From an examination of the general
context of British policy towards indigenous peoples in the 1830s and
1840s, the specific instructions given by the British Government to her
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emissaries to New Zealmld, the attitnde taken by France and the United
States as the third party States directly interested, and subsequent
internationad arbitral decisions,

British Colonial Policy Towards Indigenons Peoples i the 1830s and
1840s

Treaty-making with indigenons peoples in regions of colonial activity
was a standard feature of British and Freanch policy in the period? The
purport and significance of these treaties varied greatly, but in most
cases they were treated as documents of international significance and
published i official treaty sevies® The place of the Treaty of Waitangi
in the constitutional pattern of Dritish treaty-making to secure
indigenous consent to the erection of British sovercign authority f new
colonies as been extensively studied? Although the 1837 Report of the
Select Commiitice on Aberigines in British Settlements hiad urged the British
Governmant not to conclude treaties with native rulers {(because of the
expericnee of adverse consequences for the native parties)} the British
Government appears fo have thought the Treaty necessary for legal®
and moralt® reasons, and perhaps military anest if orderly colonization
was to proceed.

The British Govermment’s Position on New Zealaud in 1840

There is considerabile evidence to show that the British Government
had resolved both in public and in private to treat the native chiefs and
tribes of New Zealand as sovereign. The instructions issued by the
Marquis of Normanby to Captain Hobson on 14 August 1839 stated:

we acknowledge Now Zealand as a sovereign and independent state, so
far at least as it is possible to make that acknowledpement in Bvour of
a peaple composcd of munerous, dispersed, aud petty tribes, who possess
few palitical relations to each other, and are incotmpetent to act, or even
to deliberate, in concert. But the admission of their rights, though
inevitably qualificd by this consideration, is binding on the fith of the
British Crown, The Queen, in commaon with Her Majesty’s immediate
predeeessor, discinins, for herself and for her subjects, every pretension
to scize an the ishnds of New Zealanil, or to govern them as a part of
the dominion of Great Britain, unless the free and intelligent consent of
the natives, expressed according to their established usages, shall be first
obtained?

Lord Jolm Bassell's ‘Despately’ to Governor Hobson of 9 December
1840 confirms the understanding that a cession had been effected:

Jthe Maari trilies] are not mere warklerers over an extended suzface, in
search of a precarious subsistence; nor tribes of huntess, or of herdsmen;
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But a people among whon the arts of governaent have aade some
progressi. . . In addition to 1his, they have been furmerly recognized by
Great Britain as an independent state; and even in assuming the duminion
of the country, this principle was ackaowledged, for it is on the deliberate
act and cession of the chiefs, on behalf of the people at Jarge, that our
title rests??

The doctrine that the property rights of inhabitants are not ipse fucts
affected by a elange of sovercignty on cession was a standard doctrine
of international law at the time. Its application in the Charter for
erecting the Colony of New Zealanad of 16 Noveniber 1840 bears out
the British view that a cession had vccurred:

Provided always, that nothing in these our fetters patent contained shall
affect or be constaued to affect the rights of auy aboriginal natives of
the said colony of New Zealand, toe the actual occupativn or enjoyment
ins their own persons, or in the persons of their descendants, of any lauds
in the said colony now actually occupied or enjoyed by snch natives

The mass of evidence, including such public documents, indicates
a elear British intention to enter formally into an effectual treaty of
cession, Miori presumably acted in reliance on this recognition of their
sovercignty in entering into the Treaty and accepting the promises wade
therein, which may in itsell be sufficient to found an estoppel in
international law)® The British statements alone may now be seen as
having constituted internationally binding unilateral undertakings by
analogy with the approach taken by the International Court of Justice
towards the French unilateral undertaking to cease atmospheric testing
in the Nuclear Tests casest®

The Views of France and the United States
The European State, other than Britain, most interested in New Zealnd
aroud the time of the Treaty of Waitangi was France. The Nonto-
Bordelaise Company had launched a colonizing venture {which
eventually foundered in Akaroa), and France was anxious to obtain a
naval and shipping base, and perhaps a penal colony, in the Sowth Pacilic.
Although French policy towards British activity in New Zealand may
fhiave been somewhat incoberent in 1840, the legal position taken by
France was clearly expowded by the distinguished Minister of Forcign
AfTairs, Guizot, in a stateanent to the French Chamber of Deputies in
1844. Guizot noted that over the period 1815-1838 the British
Government consistently refused to assert sovercignty over New
Zealand on the hasis of ‘discovery’, and on the contrary that the British
lind ‘by several public acts, by several acts of government, formally
recognized the independence of New Zealand as forming a State under
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its mative chicfi’?? By Guizot's account, Hobson was sent 1o New
Zealand charged with the dary of negotinting with the vative chiels
for the cession of their sovereignty. He first obtained the cession of
sovercignty by North Island chiefs through adherences to the Treaty
of Waitangi. According to Guizot, Hobson subsequently obtained
sovereignty over the South Island by securing the same cession from
a nmuber of chicfs there, When pressed by Messes Billaut and Berryer,
Guizot indicated that the French recognition of British rights in the
South Island was necessitated by the Proclamations of 21 May and {7
June. He placed particular emphasis on the latter, which itself rested
on South Tsland Miori signatures to the Treaty of Waitangi secured by
Major Bunburyt®

The United States evinced no interest at any stage in obtaining
sovercignty over New Zealand, but was concerned to maintain private
claims of United States citizens after Britain proclaimed its sovereignty
in 1840, Amongst the most juridically important of these claims was
that pursued by the United States on behalf of Williain Webster, an
American national whase heirs atleged that the British authorities in
New Zealand had deprived him of large tracts of Jand he had obtained
from Mieri, without adequately compensating him, The American view
on the validity and cfficacy of the Treaty of Waitangi appears clearly
from the docoments appended to the United States Memorial in the
Webster case. The Senate Commiittee on Foreign Relations, for instance,
reported in 1892, mainly apropos the North Islind, that

Up to the year 1398 no foreign government had acquired any territory
or pretended 1o exercise any sovereignty over New Zealand, The [North)
istand was wmler the dominion of the native tribes, and these were to a
great exient confederated,

This confederation was entered into October 28, 1435, by a convention
of chicltains who declared their jndependence under the name of the
Usited Tribes of New Zealand. ..

The tenure of the soil was tribal. The boundaries of the territory of
each tribe were definitely determined. The mode of transfer by which
Mr Webster abtained his titles was perfectly valid under the usages of
the tribre in that respect, and the validity of estates, cbtained as Mr Webseer
obtained his,. .. was repeatedly recognized by Great Britain after that
Governmient had established its sovereignty over the islands, Not only
had no foreign government ever asserted ar claimed any sbyvereignty over
New Zealanul, but Grear Drimin bad repeatedly recognized it as an
imlependent state fong before that most conelusive act of recoguition,
the treaty of February 6, 1840, by which that power acquired by a national
act of cession alt of'its sovereigh and praprictary rights o New Zealand.

Lord Johs Russcll, of the cofonial office, expressed his opinion that "New
Zealand was by solenn acts of Pardinnent and of the King recopgnized
as a sovereign and indeperdent state) 1
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The Committee noted that by the Treaty of Waitangi,

Great Britain confinmad and guaranteed to the chiefs and tribes and
to the respective funilies and individuals thereof the exclusive amd
undisturbed possession of all of their lands and estates, swhich they may
collectively or individually possess s long as they may desire to retain
the same. ..

Cuossceening this treaty, and its viulation in this respect, your conuittes

lave heretofore observeds

‘It would be difficult to select language that would more clearly import
a perfect ownership in alt the soil of New Zealand, in the chicfs, the prople
as tribes, and as private owners, than that which is guaranieed in the treaty

itsefl2®

Decisions of International Arbitral Tiibunals

Internatioual arbiteal tribunals have twice indicated that the Treaty of
Waitangi was a valid and effecual international treaty of cession. ln
Ragers & Co, an arbitral decision under the Convention between Great
Britain and the United States of 8 February (853, the British
Commissioner, Hornby, held:

O the 6th of Febroary, 1840, the Treaty of Waitaugi was conchwded, by
which the Istands of New Zealand were ceded to Grea Britain, L 2F

Fe added that ‘the cession was accepted by Governor Hobson and Sir
G, Gipps' 22

The same conclusion was reached instill clearer terins by the Anglo-
American arbitral tribunal in the Willien Webster case in 19252

This evidence points overwhelmingly to the validity and cfficacy of
the Treaty as an international treaty of cession, As to Maori treaty-
making capacity in European eyes, the evidence appears certainly to
eucompass, and probably to go beyond, the conclusion reached by the
late D.I2 O'Connell in respect of various treaties involving indigenous

peoples:

Tan Hoani T2 Hew Yidking v Aatea District Maorf Lad Board .. the Treay
of Waitangi, by whicl the Maoris ceded New Zealamd to the Crown, wis
in dispute, but far (rom holding that it was a legally irrelevant ducument
the Privy Council merely held that it had oo jurisdiction w eaforce its
provisions,

There seems Hutle donbt that the cessions made by Indian and South
East Asian potentates to the DBritish Crown were the bases of titde and
it is profitless any longer to speeniate on the degree of civilisation which
woutld quakify a ruler for international legal peesonality?!

This acceptance of the international juridical capacity of indigenous
peoples for such purposes as entering treaties of cession is strougly
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supported by the Advisory Opinion of the huernational Court of Justice
in the Hestern Suhara case?s ‘

What is the significance of a finding that the Treaty of Waltangi was
a valid international treaty of eession? nan opinion given on the Treaty
of Waitaugi in I8, the noted jurist Joseph Phillimore stated,

Of the validity of this Treaty no one at all versed in the science of public
law can entertain a doabt. {t possesses all the ingredients which Writers
o the Law of Nations deems essentind to establish the validity of such a
compact. 2

Fle went on 1o analyse the proper construction of Article 2, Shirley
Woulmer likewise conchded that:

the trewmy of Waltangt mast form che basis fromn which the rights and
interests butls of the Crovn of Bngland, aimd ol the Natives of New Zealand
minst be ascertained?”

These opiniuns peint to promises in such a treaty being copnizable
in the international lnw of the mid-nincteenth century, even i foruns
in which to enforce them were not available. There do not, however,
seem to be any authorities explicitly upholding the direct international
enforceability of promises made in a purely bilateral treaty of cession
to a party which lost its sovereign status by that treaty?® Even while
this guestion remains open, international law continues to bear on the
Treaty of Waitangi in several other ways,

Ciearly the fact of the conclusion of such a treaty, and the nature
of promises made i1y it, may be relevant to other international law issues.
For example, such a treaty inight be evidence of the nature of property
rights protected by the international law ‘right to property’ The faet
that legislative or administrative measures are taken o fulfil obligations
under such a treaty may potentinlly justify conduct which otherwise
wonkd appear discriminatory against persons not beneficiaries under
the treaty. The terms of the treaty may establish the expected
relationship between the indigenous people and the Government, so
that failure by the Government to honour the terins of the treaty may
lre seen as a deninl of the international law obligation to ensure treatment
which is equal in fact as well as in law? The Treaty of Waitangi and
the modern winderstanding of its principles represests part of the ‘public
law' by which the relationship between Miori and the Crown is Iegally
expressed? International law, including norms relating to indigenous
peoples and to human rights, is imported into this public law to a limited
but significant extent!

The vature and international significance of the Treaty adils weight
to arguments that international baw principles should be app]icd' as
appropriate in its interpretation, This issue will now be addressed.
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Section 11: Honouring and Interpreting the Treaty

‘The Doctrine of Gowd Fuiih

Obligations arising {rom promises in treaties of cession, including the
“Treaty of Waitangi, showukd also be imerpreted in light ol the international
Taw doetrine of good faith, The principle that States or other subjects
of international law must conduct themselves in good fith is a
fundamental tenct of the faw governing intoruational relations?? It
wsderlies many other principles of imternational kaw, incliding pact st
servanga 1t gualifics diseretions which atherwise appear wnfettered: thus
the Arbiteal Tribonal in the North Atlantic Coast Fisheries case held that
nnder the treaty granting Ashing rights to American fishermen, Great
Britain retained 1he sovercign power to make regulations, but this was
Timited to such repgulations as are made in gowd faith'3 As Michel
Virally observes, goad [aith

Furnishes a measure — or pativrn — for deterining the extent of the
legal obligations assinned by states or other subjects of imernational
law. .. good faith protects those who trust, reasonaldy, the appearances
ereated by the behavior of other international fegal actors (who have
confidence in the goad Bith of those actors), or who have truly fallen
inte error the mnucent victims, in all good Gith, of appearancess’

The principte of good faith has an important application in interisational
commercial arbitrations:

The prevaifing view is that it would be contrary o Raclamental principles
af good faith for a State party to an international contract, having frecly
aceepted an arbitration clause, kaer o invoke its own legislation as grounds
for contesting the validity of its agreement w arbitrated®

A doctrine flowing from that of good faith, although less deeply
rooted in interpational jurisprudence, is that concerning abuse of rights.
One fornwulation is that ‘international faw prohibits the evasion of treaty
obligations wider the guise of the alleged exercise of a right”¥ Abuse
of rights exists as a doctrine in a number of civil law countries, but the
specific precepts it embracds are so widely recognized that several judges
and academic writers have propounded it as a general principle of the
law of nations3® It cncompasses exercise of rights in a way which
injuriously prevents others enjoying their rights (the maxin sic tilere fure
taro ait alicaman non laedas), exercise of rights in a manner injuriously at
variance with the purpose for which the right was created (I tonrnement
de poupair), amd exercise of rights in a way detrimental to a purposc or
insterest felt by the whole community to be greater in iinportance {the
social function of rights),? Several difficult theoretical questions renyin
unresolved, including whether there can mcaninglully be a right to act
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in a manner prohibited by the abuse ol rights dpctrine. Whether or not
abuse of rights is a dircet source of fiability in international law, the
principle that an apparent right is subject to reasonable limitations of
the sort suggested undoubiedly carries great weight,

The international law doctrine of good faith has parallcls in the
muanicipal law on treaties with indigenous peoples found in several
Jurisdictions in the colonial and modern peciodsi® fu New Zealand Maori
Cauncil v Attorney-Genertl, Richardson J expressed the view that the
Treaty of Waitangi was « solemn compact in which for its part ‘the
Crown sought legitimacy from the indigenous people for its acquisition
of sovercignty and in return it gave certain guarantees. That basis of
compact requires eacl party te act reasonably and in good fith towards
the other* In the context of Government action under the Treaty, he
found that *The concept of the honour of the Crown also has continuing
expressicit. . . i the international law doctrine of good Gith', 4

Estoppel and Preclusion

As Richardson | indicated in the New Zeabid Maori Coancil ease, the
obligatioit of goaod faith is tied to the expectation on each side that the
other will honour the Treaty. Indigenous peoples have certainly been
expected to honour their parts in such engagements. The point was
put clearly in 1828 by the United States Attorney-General in his opinion
in the matter of Georgia and the Treaty of indian Spring:

ISince} the lndinns are independent to the purpuse of teeating, their
independence is, o thot puapose, as ahsolite as that of any other nation. Being
cennpretent to lind themselres by o teeaty, they are eqoally competent w
bind the party wha freats with thew, Suck party cannot take the full benefit
uf the treaty with the Indians, and then deny them the reciprocal benefits
of the treaty, ou the grownd that they are not an indepersdent nation 1o
all intents amd purposes, Ie would reguire no teehnicality to perceive and
10 expose the injustice of sitch an atiempt, Bowould lie open to the
reprehiension of the plainest undersiasuding?

A number of treaties provide for recognition and protection of cortain
rights of the indigenous party subject to the terms of national faws in
furce from titme to time. Depending upon the proper construction of
such provisions (see infr), they may leave a substantial margin of
discretion to the Government, but this niust neverthieless be exercised
in conformity with the principle of good faith, More broadly,
international law may not permit a State which induced an indigenous
people to enter into a solemn treaty by cxpress or implied
representations as o its validity to deny subsequently that substantive
legal obligations were created for both sides,

There are some links between this proposition and the international
law doctrine of estoppel (and the probable procedural analopgue of
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estoppel, preclusion), ™ Oue difference, however, is that the clement
of reliance is a central requirement in soime formualations of the doctrine
of estoppel. Broadly put, the doctrine of estoppel applies to prechude
one party to a dispute from denying the truth of its carlier
representations i the other party has already relicd on these
representations to its detriment, In sueh cases it might be contended
that fult in the sense ol errant conduct, rather than deliberate bad fitly,
is the foundation for the estoppel. In the Gulf of Maine case, Canada
conceded that the docteine of estoppel was still developing in
international Jaw, and the court rejected the estoppel argument on the
facts *withiout prejudice to the problems that the application of this
conrcept in international law nsight raise generally’*® The court bad
atready appeared to countenance estoppel in a narrow form with its
reference in the North Sea Continental Shelf cases 1o a hypothetical
situation where the Federal Republic of Germmany was ‘now precluded
fresn denying the applicability of the conventional regime, by reason
of past conduct, declaratons, ete,, which not ounly clearly and
consistently evinced acceptance of that past regine, but also had caused
Demmark or the Netherfands, in relinnce on such conduct, detrimentally
to change position or suffer some prejudice’ % in thie Guif of Maine case
the court accepted that, apart from the question of detrinent {or,
perhaps more accurately, detrimental relianee), estoppel was closely
related to acquiescence and recognition, each flowing frum the
fundamental principles of good faith and equity.

There are indeed substantial areas of overlap and larmony between
the different doctrines amt principles. The doctrines of recognition and
estoppel may be of particular relevance to the issue of the international
legs significance of the Freaty of Waitangi. Recogunition of the validity
of ann Arbitral Award was held to preclude Nicacagua from later denying
such validity in the Cuse Concerning the Arbiteal Award Made by the King
of Spaiis onr 23 Deceanbor 190657 Similar argiaments have been adduaced
to prechude a State party to a ‘gentleman's agreement’ from asserting
its pon-binding nature against another party which has acted i reliance
on the representation that the agreement will bie honoured, even where
breach of the agreenent does not otherwise entail State respunsibility®
An analogous approach has been advocated 1o preclude a State from
denying the obligation fAowing from a resolution for which it voted
in an international organization?® A pertinent illustration of the
application of these principles is the Temyple of Preals Vilear case. The 1CJ
stated:

Even if there were any doubt as to Siant’s acceptance of the map in 1908,
andd hence of the frontier indicated theseon, the Court would consider,
in the fight of the subseqitent course of events, that Thailanud is now
preciuded by her conduct from asserting that shie did vot accept it. She
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has, for filty years, enjoyeid such bencfits as the ‘Treary of 1984 conferred
ot lier, il only the beuefit of a stable frontier, France, and through her
Cambadin, relicd un Thailand's aceeptance of the map. Since neither sile
can picad ceror, it is immaterial whether or not this relianee was based
on a belieFhat the snap was correct. [t is not now open w Thailad, while
continuing tu clain sl enjoy the benefits of the sealement, to deny tiat
she was ever a consenting party to it%

The possible application of such principles to the Treaty of Whitangi
is clear. Britain had recognized that New Zealand was not withio British
jurisdiction in several statutes prior to 18405 1nn 1835 it had aceepted
thie *Declaration of Independence of the United Fribes of New Zealand!)
and recognized a New Zealand flag. Despite the anxietics of the Select
Commitiee on  Aborigines i British Sectlements® the Dritish
Government felt it had little choice but to canclide such a treaty if
it wishied to acquire sovercignty in New Zealand, because of these
previous pranouncemeiits3? The Treaty of Waitangi was concluded on
this basis. As indicated above, the fegal independence of the Miori prior
to 1840, and the validity of the Treaty, were expressly recognized by
the power most interested, France,

The passibility that the statements before 1840 by ministers of Great
Britain that New Zealand was a sovereign and independent State viight
estap Britain from denyving rights to an American citizen who had relivd
an them in dealing with Maorl was considered by Sir Robert Stout,
furmer Chiel Justice of New Zealand, in 1880 in the context of the
Webster claint, e discounted the argument on the facts, asserting an
absence of reliance? It nevertheless appears likely that arguments based
on recognition and prectusion could with sonte justice be advanced by
Miori if New Zealand ever seught to deny the validity of the Treaty
of Waitangt.

Interpretation of the Treaty of Waitangi

The Waitangi Tribunal has referred to international law principies of
treaty interpretation on several occasions in formudating its approach
to interpretation of the Treaty, In the Motuuni Report, for tustance, the
Tribunat quoted extensively from a Memorandum by the Departiment
ol Miori AiTairs on principles of international treaty interpretation in
English courts, the international law rides comeerning interpretation
of treatics with texes in twao languages, amd the principles of construction
apphied to Indian Treaties by United States courts3S In the Oraked Report
the Tribunal drew upon Lord MeNair's work on The Lawe of Tieaties, and
on judicial canstruction of treaties with indigenous proaples in the United
States and Canads, in finding that the Treaty of Waitangi shouold be
interpreted in the sense in which it would have been understood by the
Miori signatories, aml toking substantial acconnt of the surrounding
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circumstances and of any declared or apparent objects and purposes
of the Treaty5®

Remarks by the Tribunal in the Motini Report suggest that it was
inclined to distinguish a Maori approach to interpretation of the Treaty
from ‘the English legal approacht’ In the Maori approach, *The spirit
of thie Treaty transcends the sum total of jts component written words
and puts narrow or fiteral interpretations out of place’$? In the Manukan
and Orakei Reports, hiowever, the Tribumal appeared satisfied that there
was a coticordance between this Maori approach and a Pakeha approach
basced on international law and on United States and English judicial
practices? A new note was struck in the Muriwhensa Report, the Tribunal

saying:

The rules of treaty interpretation were fully debated by counsel, but much
of what was said is of litle relevance to our situatfon, The Teeaty of
Waitangi may be unique in inteenational experience in that it is comprised
of two texts, one not a precise trauslition of the other ail cach careying
its own cultnral expectations, history and tradition®?

The Treaty of Waitangi Act 1975 directs the Tribunal to have regard
not ultimately to the terms of the Treaty but 1o "the principles ol the
Treaty of Waitangi® This [ormulation was used also in the State-Owned
Enteeprises Act 1986, the Environment Act 1980, and the Conservation
Act 1987, The object of the inquiry is thus at one remove from an
investigation of the exact meaning of the Treaty® The principles of the
Treaty are, however, closcly linked to the texis uf the Treaty, to the beliefs
aud understandings of the partics to it {including the spirit of the Treaty),
and to the whole context of its conclusion. All of these are embraced
within the international faw principles relevant to the interpretation of
bilingual teeaties involving indigenous peoples, In practice the Tribunal
lias drawn close connections between the ‘principles’ of the Treaty and
its meaning. Public confidence in the work of the Tribumal may well
depend upon the perception that this nexus is being maintained.

Reference to international law principles of treaty interpretation,
including those applicable to treaties involving indigenous peoples, may
be justified on several groumls, Firstly, such principles are appropriaste
to the interpretation of an international treaty of cession, Secondly, the
inteenational Taw principles have evolved from long interuational
experience in dealing with dilficult issues of treaty interpretation, and
provide a rich source for which New Zealand has no domestic paraliel.
Thirdly, these principles have developed o flitigation befure national
and fnternational tribunals uver a lung period, and were not invented
in the heat of the moment to deal with contentious political disputes
about a single treaty.

The principle of sovercign equality feads toa general assumption of
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eqquality between the pasties in treaty interpretation ininternationat lw.
‘This is broadly represented by Article 31 of the 1969 Vienna Convention,
which lays stress on the ordinary meaning of the words in the light
of the context defined somewhat narrowly) and the object and purpose
of the treaty. It appears, however, that interoational law places a gloss
on this principle as regards many treaties involving indigenous peoples,

The general approach to construction of teeaties involving indigenous
peoples in the United States is exemplified by a dictum (albeit in the
language prevalent in the late nineteenth century) from fones v Mechan:

?n construing any treaty between the United States and an Indian tribe,
it must always (as was pointed out by the counsel {or the appeliees) be
borne in mind that the vegotiations for the treaty are conducted, on the
part of the United States, an enlightened and powerful nation, by
represeatatives skilled in diplomacy, masters of a written language,
umderstanding the modes and forms of creating the various techuical
estates known to their law, and assisted by an interpreter employed by
themselves; that the treaty is drawn up by thom and in their own language;
that the Indians, on the other hand, are a weak aml dependent people,
who have no written Janguage and are wholly unfamiliar with all the
forms of legal expression, and whose only knowledge of the terms in
whicls the treaty is framed is that imparted to them by the interpreter
employed Ly the United States; and that the treaty must therefore be
construed, ot according to the technical meaning of its words to learned
lawyers, Bt in the sense in which they would naturally be understood
by Indians$t

This approach also aspplies in Canadaf bt in conjunction with the
principle thas:

An Indian treaty is unieque; it is an agreement sui generis which is neither
created nor terninated accarding to the riles of international Jaws?

The apparent differences between the Article 31 approach and that
of Jonies v Meehan do not necessarily make the Jatter irreconcilable with
the international law of treaty interpretation. International tribunals
hlave in several cases applied a conten proferentem rule in counstruing
Ditateral treaties®® and international contracts® b the Capuga Indians case
the tribunal invoked ‘general and universally mlmitteal.principies of
justice and right dealing, as against. . . the harsh operation of the legal
terminolagy of a covenant which the covenantees had no part in
framing and no capacity to understmd’ % and cited Joues v Mechan in
construing the reservation close in the “Treaty of 1789 between the
Cayuga Nation and New York 57 The Tnternational Court of Justice has
also fimiplicd that a special approach is to be taken to the interpretation
of mandate agreements, paying particular regard to the function of the
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nwndate system: "Fhe Mamdate was ereated, in the interests ol the
inhabitants of ihe territory, and of humauity in general, as an
international institution with an international object - a sacred trust
of civilization?$® Several national courts have held that the Government
is in a trustee-type position in relation to the indigenous peoples®?
Whether the existence of treatics, the doctrine of guardianship, o other
considerations cause this trust to operate on the international planc is
too large a question to be dealt witli here, In so far as treaties involving
indigenous peoples fall to be interpreted by reference to international
law principles, an approach analogous to fones v Mechan appears entirely
supportable.

Where a treaty between States has been authenticated in two or more
languages, Article 33 of the Vienna Convention on the Law of Treaties
1969 provides that, in the absence of agreement to the contrary, the
text is equally anthoritative in each language. The terms of the treaty
are presumed to have the same meaning in each authentic text?® While
most of the treaties between indigenous peoples and other powers
concluded in written form exist only in the language of the dominant
power, a number were concluded exclusively in the fanguage of the
indigenous people?* Others, including the Treaty of Waitangi, were
concluded with written texts in the languages of both parties’?

In such cases of bilingual treaties it is presumed that the Article 33
rule applies, in tanden: with the contra proferentem rule, except if one party
kiew (or had constructive knowledge) that the text in the language
ynderstood by the other party differed materially from the alternative
text. In such a case an estoppel could be founded. The text or other
documents written in the language of the dominant party will usually
give an indication of that party’s understanding of the meaning of the
treaty. It will, however, be necessary to ascertain what the indigenous
party in fact understood the treaty to mean, This involves analysis of
the indigenous text{s), recourse to fraitx préparatoires (if any exist), and
examination of ather materials such as interpreters’ notes, contemporary
accounts, and the interpretation assied or contended for by the
disadvantaged party in its subsequent practice? An oral agreement
collateral to the treaty may affect its interpretation and in exceptional
cases the oral agreement may in fact be the treaty, if it can be
convincingly shown that the oral agreement rather than the written
document reflected the understanding of the parties?

An example of the importance ol looking beyond the official
Government versions of treaties is furnished by Ratkofi=Rajnofls study
of the treaty between Her Majesty’s Government in Canada and the
Salteanx Ojibway of 3 October 1873, Oflicially this cxists in only one
version (in highly techmical English), and is known as Treaty No. 3 or
the North-West Angle Treaty, None of the Indians involved i the
negotiations knew English, and the M itis recruited as interpreters into
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Ojibway knew littie English. The Diadians retained Joseph Nolin to take
notes in English of what was said; these notes include a deadt treaty
couched in vernacular English, which differs substantially from the
official version. A bitingual English-Ojibway speaker recently asked
to translate the official version of the treaty gave up on the first line:
“We just don't have words like this: the year of vur Lord, Iler Most
Gracious Majesty, Commission, of one part, hereinafier defined and
described, cte! He lad no problem, however, in translating the Neolin
version of the treaty. The evidence is that the Nodin version was the
one transtated into Ojfibway for the chiefs to agree to, and that the
Government negotiators knew this and had seen the Nolin text?®

The methods of interpretation employed by the Waitangi Tribumal
to date appear to be consistent with the international approaches
outlined here. As the Treaty of Waitangi Act 1975 requires, the Tribunal
does not confine itself simply to interpreting the Treaty. lts duty is to
distil the principles of the Treaty, and to make reconmmnendations
intended to give modern effect to these principles. The discharge of
this duty takes it into areas where other principles and approaches fonnd
in international and comparative faw are relevant. A briefl survey of
some of these arcas will be undertaken in the next section.

I11. International Law and Indigenous Peoples:
Some llustrative Examples

Many established and developing areas of international Jaw are relevant
to questions concerning indigenons peoples?? The limited aim herc is
. merely to provide a briel introduction to some of the particular arcas
which have already figured in debates concerning the Treaty, to fllustrate
ways in which international and corparative law material may be
germane to some of these issues in New Zealand, Many areas must be
omittes], including, for instance, material bearing on the corrent
diseussions alout self-determination and about fisheries. The focus wiil
be on land rights and the right to property, the right to devclopment,
and cultural rights as they relate to rights to Tanwd anmd resources.

Land Rights and the Right to Property
A distinct bady of international taw concerning the land riglhts of
indigenous peoples is in the process of crystallization. It draws
substantially on established areas of internativnal law, but is Lieavily
jnfluenced by the development of international human rights law and
by the increased national and international legal activity concerning
indigenous peoples.

Article 11 of {LO Convention 107 on Indigenous amdd Tribal
Populations (1957) provides: A
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ur budividual, of the asesnbers of the

‘The right of ownership, caflective
which these pupulations

populations concerned over the fands
traditionally ocoupy shall be regognised.

“I'his provision is binding on the twenty-sevens parties Lo Convention
1779 and will remain in force wntil all twenty-seven of these States Liave
cither ratified the new 11O Convention 169 ar denounced Convention
107. Although State practice is stilt notably inconsistent on the point®
and problems of interpretation arisc, the Article 11 standard is the nornn
around which new customary international law appears to be
coalescing®

International implementation of ILO Convention 107, as of the new
Convention 169, is primarily through the ILO's Committee of Experts
on the Application of Conventions and Recommendations. Each State
party to [LO Convention 107 is required to sulnnit a detailed report
ou its implementation of the Convention every four years. The
Commiittee [requently addresses comnienis of requests for further
information to the States concerned. In cases of particular difTicudty,
it publishes its observations and transmits them to the lnternational
Labour Conference for discussion. The Conunittee thus exerls pressure
on States to comply with the Convention, and by its practice develops
interpretations of provision in the Convention which become part of
the evidence of its international taw meaning. In its 1981 report, for
instance, the Comnittee observed in response to Ecuador’s report, that
it appears that no special measures have been adopted for the alfocation
of lamd to indigenons populations and its adininistration. As i most other
countrics with indigenous populations, there is a pressing need to protect
the lands aleeady held by these populations under traditional or other tite,
and 1o undertake weastires to restore 1o them the lands they have lost
or to pravide lands adequate 1o enable them to survive as a distinet
segment of the national population®

ILO Convention 107 was used by the Supreme Court of India as one
of the bases for an order vader the fundamental rights provisions of
the Coustitution requiring faud-for-tand compensation (and in any event
cmployment) to be arrmiged for members of Scheduled Tribes
threatencd with displacement by a coal refinery developnient. The
Court quoted virtually verbatim from Convention 107 in stating:

It should also be remembered that Indigenous mud "fribal Popnlation
Convention, 1957 which is Convention No. 107 of the International
Labour Organisation and which has been ratified by Tndia, provides in
Asticle 12 that when trilal populations are remroved without their free
consent from their Labitual teeritories they should be provided with Jand
of quality at least equal to the land previously held by them, suitable to
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provide far their present needs and Miture developiient, and in cases where
chances of slternative employsient exist and where they prefer to have
compensation in money or in kind, they shall be so compensated. The
tribals who are nprovted as a result of development projects have therclure
to be provided with land of guality at least equal to that of the land
occupiod by theay, suitable to provide for their present needs and future
development and in any event, they must be given alternative
employment M

'The Mecting of Expierts on the Revision of Convention 107 in 1986
showed little disposition to weaken the Article 11 standard, and favoured
strengthening the rights of indigenous peoples in relation to BT HTS
development affecting their territories, to water rights, and to foreed
removals of indigenous peoples to other territories. One point of
apparent consensus was that a revised Convention should incluede, in
some form, ‘Restrictions on the transfer of rights over indigenous and
tribal territories to non-indigenous or non-tribal persons and
institutions? On the question of restitution of territories, the possible
future direction of international legal development was indicated by
paragraph 81 of the report:

In addition to providing for the secusity of fands currently occupicd by
indigenous and tribat peoples, a number of experts and observers stressed
the insportance of restitution to these peoples of lands of which they had
been dispossesseil. In sonte countrics they had righus, which were not
given the respect they deserved, based on treaty rights, i grants or an
immentorial possession, but thiese fands had been taken from thews over
the centusics. They now occupied lands which were greatly reduced from
their eartier holdings, and which in many cases was jusuflicient 1o provide
for their present needs and future developiment. One expert deseribed
in somc detail that the principle of restitution had been recognised in the
constitution or legislation in severat Latin American Countries, and stated
that it shusdd be included in the revised Convention®

Negotiations leading to the revision of Convention 107 poitt to a
considerable body of support for an international standard on Jand rights
similar to Article 11, although many States were anxious to ensure that
some qualifications or exceptions to this general standard were also
included in the revised Convention.

Right to Property

The ‘right to property” is a protection for individuals and groups aguinst
various acts of the State which may deprive them of property. The right
to property is guaranteed in Article 17 of the Universal Declaration of
Human Rights 1948:

1. Everyone has the right to own property alone as well as in association
with others,
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2. No one shall be arbitearily deprived of bis propesty.

Article 1 of Protocol 1 1o the European Convention on Human Rights
is & more intricate formulation of the same right, and has generated
a considerable body of case law,

"There are, however, sharp differences oimong States about the nature
of the right to property. One difterence is between those propounding
the sanctity of ownership and those contending for the social function
of property. An overlapping division is between capital exporters and
capital importers concerning protection of foreign investments. A third
is between those favouring the primacy of communal property and
those who see properly ownership as primarily individual, The influence
of these different views is evident in Article 21 of the OAS American
Convention on | luman Rights 1969, which provides:

1. Everyone has the right to the usc and enjoyment of his pruperty. The
law may subordinate such use and enjoyment to the interest of society.
2. Mo one shall be deprived of his property except upon payment of just
compensation, for reasons of public utility or social interest, and in the
cases and according 1o the forms established by law,

3. Usury and any other form of exploitation of man by man shall be
prohibited by law.

A different formulation is adopted in the African Charter of Human
and Peoples’ Rights 1981 (which entered into force in 1986), in Article 13:

The right to property shall be goaranteed. Tu niay only be encroached
upon in the interest ol public need or in the general interest of the
community aind in avcordance with the provisious of appropriate laws.

These and other disputes prevented the inclusion of any article on
the right to property in the (966 Covenaunts. The Connnission on

Human Rights reported in 1954

No member of the Commission expressed opposition in principle to the
inclusion of an article on the right of property. However, the Connnission
faited to adopt a vnified text. Realising the difficully of drafting an article
that would comumand -the majority, the Commission  adjourned
consideration of the question sine die®

This impasse continued for a long period, but the UN began to focus
again on the right to property from the mid-1988s. On 4 Decembler
1986 the UN General Assembly passed Resolution 41/32, expressing the
conviction that the full enjoyment by everyone of the right to own
property alone as well as in association with others, as set forth in article
17 of the Universal Declaration of Human Rights (UDHR), is of
particular significance in fostering widespread enjoyment of other basic
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human rights, Acknowledging this, the UN Commission on Human
Rights adopted, by thirty votes to none with cleven abstentions,
Resolntion F987/17 on 10 Mareh 1987, In this resolation the Conmission,

2. Cansiders that further measures may be approprinte at the national
fevel to vnsure respect for the right of everyoue to own praperty alone
as well as in asseciation with others and the right net to be arbitrarily
deprived of unc’s property, as set forth in article 17 of the Universal
Declaration of honan Riglts:

3. Urges States, therefore, in accordance with their respective
constitntional systems, and in accordance with the Universal Declaration
of Human Rights, to provide, wheee they have nat done so, adeguate
constitutional and Jegal provisions to protect the right of everyane to own
property alone as well as in association with othees and the right not o
e arbitrarity deprived of one's property. . 3¢

1t appears that Article 17 of the UDHR may cxpress a norm of
customary international Iaw binding at least on those States, including
New Zealand, which voted far the UDHR in the General Assembly
and have consistently regarded its provisions as important guides to
international fegal hehaviour. There s considerable uncertainty,
however, abunt the tature of a State’s obligations regarding the property
of its own nationals in customary international law® As regards treaty
law, Article 17(1) is confirmed in virtually ilentical terms by the
International Convention on the Elimination of All Forms of Racial
Discrimination 1966, Article S(d){v), which provides:

Article 5. In complianee with the fundamental obligations laid down in
Article 2 of this Convention, States Parties undertake to prohibitand o
climinate racial disceinsination by all its fornss and to guaramee the right
of everyone, without distinction as to race, cologr, or nstions! or cthnic
origitt, 1o equality befure the law, notably in the enjoymient of the
llowing rights:. ..
{dh) Other civil rights, i particulars. ..

{v) The rightt (o own property alone as well as in association with
uthiers, . ™

It is well established that ‘property’ bears a wide meaning in the
context of provisions guarantecing the right to property in general
terms, In Sperrong and Lamriith v Swedes the European Court of Humim
Rights held that the maintenance in force for long periods of permits
enabling the expropriation of a particular piece of land, and of
prohibitions  of constroction of buillings on the laud, was an
infringement of the right even though the permits and prohibitions were
eventually litted and no expropriation in fact eventuated® In Attorney-
General of ‘The Gumbia v Johe the Privy Council, construing a right to
property provision in the Constitution of The Gambia, indicated that
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‘property’ included dioses iy action, sueh as a debt owed by a bank to
its customer®®

Many issucs concerning e right to property for indigenous peoples
remain unsettled in international faw, To the extent that the right to
expect the Govermment to adhere to the principles of the Treaty of
Waitangi is a right of the Miuori people recoguized in various ways under
international law, it would appear possible for other States to take the
view that arbitrary inlringement of this right is a violation of the
international law right to property. Given that faiture on the part of
the Govermment to adhere to the principles of the Treaty of Waitangi,
if this occurred, has deleterious eftects primarily for one racial group,
itis also conceivable that the Committee on the Elimination of Racial
Discrimtination wmight regard this as an infringement of the Racial
Discrimination Convention.

Iindigenous Peoples and the ‘Right to Development’

Iternational law concerning indigenous peoples and development has
several facets. These include the general international law on
development)t specific rules concerning the development policies of
multilateral financial institutions (such as the Work! Bank's Operational
Masual Statemicnt on Tribal People in Bauk-Financed Projects),
international kaw relating to the environment)? the emerging coucept
of a *right to development” in international law, and specific principles
concerning indigenous peoples’ development (sometimes  called
‘cthnodevelopment’), These fast two facets, in particular, may have a
tiearing on issues concerning the rights of Miori tribes or the Miori
people. They were weighed by the Waitangi Fribunal i its 1988 report
on the Muriwhenua Fisheries claim. In finding that the M3ori fisheries
claim was not limited to the technology or markets utilized in 1840,
and that access to new technology and markets was part of the guid
pro quo of the Waitangi scttfemient, the Tribunal noted “That all peoples
have a right to development is an emerging concept in international
law following the Declaration on the Right to Dsvelopment, and
referred to its possible application to indigenous preoples?

The impetus for the articulation of a *right to development’ at the
international level dates (rom initiatives taken by various Goveriument
representatives in the UN Commission on Human Rights in the late
1970s. These were given an analytical structure by the UN Secretary-
General in his Report on the International Dimensions of the Right to
Development? What was envisaged was broadly a synthesis of the 'civil
liberties' variety of human rights and domestic and international
coneepts of economic, social, and cultural development. These latter
concepts were eventually expressed as lwman rights and as cights of
peoples, although both categorizations have been criticized?
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The normative outcome was the Declaration on the Right to
Development, adopted by the Usited Nations General Assembly on 4
December 1986 by Resolution 417128, A tatal of 146 States (including
New Zealand) voted in favour, one (the United States) voted against,
and cight (mainly Western countries) abstained. This Declaration shiould
not itself be thought of as embodying new customary faw — it is rather
a mixture of established principles of law and of desiderata. It may none
the less point to eventual developments in international law of
importance to indigenous peoples, whether or not these are uftimately
characterized as collectively constituting a ‘right to development'?

Relevant provisions of the Declaration inchude:

. . . . __
l\_mclc 1(1) *The right to development is an inaticnable buman right by
virtue of which every human person and all peoples are entitled 1o
participate in, contribite to amd enjoy economic, social, cultural and
political development, in which all human rights and fundamental
frevdoms can be flly realized|. . .|

Article 3(1) ‘States have the primnary responsibility for the creation ol
national ad international conditions favourable o the realization of the
right o development.[.. .}

Article 1 'Steps should be taken to ensure the full cxercise and
progressive enhancoment of the right 1o development, including the
furmulation, adeption and uplementation of policy, legislative and other
measures at the natioual and international levels!

United Nations uxlies are now examisting the specific implications
of the ‘right to developmnent’, inchuding those refating o imligenous
proples.

A written statement of some significance was made by Professor
Danite Tark, former representative of Yuguslavia in the UN
Commission on Human Rights and one of the five mensbhers of the UN
Working Group on Indigenous Populations, at the [987 session of the
Warking Group?? He stated:

According to the Declaration {Act. 1, para. 1) the right to development
is an inalienable human right by virtue of which every human person
and alf peoples are eutitled to participate in, contribute to, and enjoy
econathic, social, cultural and political development iny which all busuan
giphts and fundamental freedoms can be fully cealized. According to
Asticle 3 (para. 1) of the Declaration, states have the primary respansibility
for the creation of nationat and international conditions favaurable to
the realization of the right to development. In other words, states sheuld
adopt special measores in favour of groups in order 1o create conditions
favourable for their development. 10a group claims that the realization
ofits right 1o development requires a certain type of antonomy, such a
claim should be eonsidered legitimate, [...] The nsefulness of the idea
of the right tn development in the context of the rights of such graups
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as minorities and peoples is i that it places the accent of their cladm on
developtaent rather than on political stalus as suchis sutanomy s ot an
enl in iesell wr a first step to political indeprendence bt eather an
instrunent neeessary for their development and the develupment ol their
members, as well as the state as a whiole, Such llcvulupmcm-uricmcd
interpretation of rights ol groups could be lielpful in the present effurts
fur further elsboration of inteenational standards relating to these groups.
As shown by the example of autonomy the concept of the right o
development could be uscful in the elaboration of ‘ndigenons rights?

In its 1987 repurt on Ladigenous Peoples, the Independent
Conunission on International Frumanitarian lssues said:

at the conceptual level, the Waorking Group [on ludigenons Populations
shiould help clarify speeific details refevant to the indigenous in the
application of the ‘right to development’ as claborated in the specilic
General Assembly resplution. We believe tha, in the case of the
judigenous, the ‘right to development’ has @ special historical and

substantive significance®

‘Ethnodevelopment’

tn parallel with the international cfforts o articulate a ‘right to
development’, there have been more specific elTorts to fonmulate
standards concerning indigenous peoples’ participation in any control
aver theic own development within the State.

Unesco convened a series of regional ‘Mectings of Experts on
Ethnodevelopment and Cthockle aver the period 1951-1983. The Latin
American meeting adopted the Declaration of San Jusé on 1 Iecember
1981, which includes the following:

2 \We affirn that ctimuo-devefopnent is an inalficnable right of hadian
grmlps.

3, By ethnp-developinent we mean the extensioo and consulidation of
the range of its own cudture, through strengthening the independent
decision-making capacity of a culturally distinct society w direct its own
development and exercise self-determination, at whatever level, which
independent share of power. This means that
ieal and administrative wunit, with authority over
s within the confines of its
asing antonomy and scif-

fnplics an cquitable wnd
the ethaic grovp is a polit
jts own territory and decision-making power
develupient pruject, in o process uf ore
management. .. N

7. The fudian peoples have a patueal and inalienable right to the
territories they possess as well as the right to recover the fand taken away
from thsem. This buplies the right 1o the aturad and cultural heritage
that this territory contains and the right tu determine freely how it will

e usced and exploited™
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Uineseo also sponsored an floternational Symposinim of Experts on
Rights of Peoples and Solidarity Rights® inn San Marino in 1982, This
meeting conchuded:

£, On account of the importance some peoples attach to land, which
for tmany is not a mere possession or a ineans ol moduction but the basis
of their physical and spiritual existence, peoples have a natural and
inalienable rigle over their territory, The land, which nmay not be
confiscated for the benefit of a minority group, is an integral pare of their
heritage. They must retain the right to determine freely its use and
exploitation. .. .|

38. The right 1o development is one of the most findanental rights
to which peaples are entitled, for its realization is the source of respect
for most of the fimdamental rights and freedoms of peoples. The
intersational community has aleeady widely enshrined this conceps in
universal and regional instruments, [.. .}

48, Eacly peaple has the right to determine its own development by
drawing on the fundamental values of its cudtoral traditions and o those
aspirations which it considers to be its own. This right to authentic
developrient is, i fact, three-pronged: economic, sockl and cultural™

The Meeting of Experts convened by the ILO in 1986 to begin the
revision of ILO Counvention 147 on Indigenous and Tribal Populations
concluded:

2. ndigenous and tribal peoples should enjoy as much control as possible
over their own ceonoic, secial and cultural development!®?

The International Labour Qffice proposed that a provision in these
terms be included in the revised Conventiont? and the Commitiee on
Convention 107 of the International Labour Conference in 1988 added
that,

Fhe Jindigenous and tribal peoples} concerned should have the right to
decide their own priorities for the process of developmient as it affects
their lives, beliefs, territories, institutions and spiritual well-being. . 19

Inddigenous peoples have placed considerable ersphasis on their right
to instigate and contrul their own developiment. A Preparatory Meeting
of lndigenous Peoples held in Geneva prior to the 1987 session of the
UN Working Group on Indigenous opulations adopted a Declaration
of Principles, in whicl is included:

4. lndigenous nations and peoples are entitied 1o the permanent comtrol
amil enjoyment of theie aboriginal ancestral-historical territories. This
imelades air space, surface and subsurface riglts, infand and coastal waters,
sea ice, renewalde and non-rencwable resources, and the econonies based
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on these resources!™

As the New Zeatand Govermuent and Maori enter a new phase of
clanns settlement, and as Maori “Tribal Trust Doards, Incorporations,
and Twi authoritics increasingly secure control of the economic
development of their own peoples® the experiences amd policies of
other indigenous peoples, of other Governnents, and of international
organizations, will be a signilicaut source!?

Cultural Rights ‘
International efforts to define (and eventually to haplement) various
cultural rights are of considerable importance to indigenous peoples,
and may bear on Treaty issues in many different ways. The focus in
this section will be primarily on cultural rights as they relate to fand
and natural resources. It is jurisprudentially difficult to identify and
formulate a single generalized ‘right to culture) with itclividual and
group dimensions, in international law as it stands at present. Flowever,
a number of constituent clements of such a right are provided for in
various international instruments,

The International Covenant on Economic, Social and Cultueal Rights
1966 provides, in Article 15(1):

Tlse States Parties to the present Covenant recognize the right ol everyone:
(@) To take part in cultural fife.

This is very similar to Article 27(1) of the Uuniversal Declaration of
Human Rights:

Everyone has the rigly freely to purticipate in the cultural life of the
connunity, to enjoy the arts and to share in scientific advancerent and

its benefits.
Other rights conducive to the realization of this right are the rights to:

- Freedom of expression, of association, and of religion (UDHR, Articles
18, 19, and 20: ICCPR, Articles 18, 19, 21, 22; and all major regiunal human
rights treaties) -

— Education {(UDHR, Article 26; ICESCI, Artiele 13(1); Eurapean
Convention on uman Rights, Protocol [, Article 2; eic))

— Cotminunicate in, and educate children to the extent of fluency in, ones
own language (ICCPR, Article 27 Unesco Convention  Against
Discrimination in Fducation, Article 5{1){c}.)'**

These stipulations relating to the right to culture do not deal
specifically with the question of the right of ethnic or racial groups to
maintain and develop their own cultures, This subject is addressed by
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Article 27 of the Internmtional Covenant on Civil and Political Riglus,
which provides:

to those States in whicl ethic, religious or Huguistic minorities exist,
persans belonging to such minarities shall not be denied the right, in
conumunity with the othee mcmbers of theie group, to enjoy their own
citftieee, to profess aul practice their own celigion, or to use their own

language.

Although international {egal opinion is clearly moving towards
recognition of human rights for groups, it is net finally determined in
international law whether Article 27 confers rights on minority
comumunities as groups, The article refers to *persons belonging to such
minoritics’, but the reports of States parties to the Covenant, including
New Zealand, have not generally drawn a distinetion under Article 27
Lietween rights of members as individuals and the collective rights of
the whole group. The United Nations Human Rights Conmmnittee has
simsilarly tended to treat Article 27 as covering both categories in its
discussion of these reports, It has upheld the claim of 2 Canadian Indian,
and given favourable consideration to a claim by a Swedish Sami, vnder
Article 27 in complaints brooght by them as individuals under the
Optional Protocol, but it has not had an opportunity to pronounce on
the collective rights aspect of Acticle 27 in complaints undee the
" Optional Protocol or under the inter-state complaints procedure in
Article 41 ol the Covenant™ In 1985 the Inter-Anmerican Comnission
on Human Righes hield that Arctcle 27:

recagnizes the right of cthnic groups to special protection on their use
of their own Janguage, fur the practice of their own religion, amd, in
peneral, fur alf those characteristics necessary fur the preservation of their
cultusal idontigy b

It is well recognized that international low does protect the separate
identity of racial or ethnic groups as groups in certain contexts. The
best examples are the International Convention on the Prevention and
Punishiment of the Crime of Genocide 1948, and the International
Convention on the Elimination of All Forns of Racial Discrimination
1966, These Conventions, which also represent customary international
Iaw in these fiekds, both expressly protect racial and other groups from
certain abuses, The Racial Diserintination Convention also requires the
taking of certain positive measures — these will be referred to below.

Ahmost all the international treaty norms concerning rights to enlture
were drafied at a time when it was generally expected that minority
cidtures, cspecinlly those of indigenous peoples, would gradually be
assinilated into the dominant culture in cach State. This attitude is
iHlustrated by remarks of members of the UN Sub-Commission on the
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Prevention of Diserimination mud the Protection of Minorities in 1933,
during the drafting of what became the ICCPR. The delegate of the
United Kingdom, Mr Hoare, supported the view that it would be
undesirable if the Covenant were to delay the ‘inevitable historical
process’ of assimilation of "backward groups' ! Australia’s delegate

stated that,

there were no minority problems in Australia, no matter whicly was the
correct weaning to be attached to the word ‘minority” .. There were,
of course, the aborigines, but they had no separate competing culture
of their own. 12

The dominant attitwde in the international community has changed
markedly since that time. An illustration is the UNESCO Declaration
on Race and Racial Prejudice, adopted by cousensus {in which the New
Zealand Government participated) at the 20th General Conference on
27 November 1978, Its provisions include:

Article 32): Al individuals and groups have the right to be different,
1o consider themsebves as different and 1o be regarded as such. ..

Article 501 [Educativn and culture enable men and women] 1o
recagnize that they should respect the right of ol groups to their own
cultural identity and the development of their distnctive cultural life
within the national and international context, it being wnderstoad that
it rests witly each group to decitde in complete freedom on the maintenance
and, if appropriate, the adapiation or enrichnient of the values whicl: it
regands as essential to its identity,

Article 6(1): The State has prime responsibility for ensoring human
rights and fundamental freedoms on an coticely equal footing. .. for all

individuals and all groupst**
{The text is reprinted in Lerner, Nathan, The UN Convention fur the

Elimination of All Ferms of Racial Piscrimination, 2nd ed, (Leiden, [980)]

The IXth Inter-Amecrican Indian Congress (comprising the
Governments of States members of the Organisation of American
States) held in Santa Fe, New Mexico, in 1985, by Resolution No. 4 called

upon member States:

to ensure the organised participation of these peoples in taking decisions
on development; to recogaise the multi-ethnie and pluriculorad nature
of national societics; to stimubute bilingual education; and to replace.
integrationist concepts by a policy of respect and autonomous
development based on the values, objectives and aspirations of these
peaples, in order to achicve equality within diversitys!

The importance of land, including rivers, mountaios, lukes, forests
and other features, to the cultures of indigenous peoples is an
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averwhelming theme of the relationships between indigenous peoples
and npational Governments in nrany countrics. The United Nations
Special Rapporicur on the Problem of Discrimination Against
Indigenous Populations, after an exhaustive ten-year study covering
thirty-seven countrics (including New Zealand), vonchuded:

509. 11 must be understood that, for indigenous populations, land does
not represent simply a possession or means of production, It is not a
commadity that can be appropriated, but a physical clentent that muse
be enjoyed freely. It is also essential to understand the speeial and
prafoundly spiritual relationship of indigenous peoples with Mother Earth
as basie to their existence and to all their beliefs, customs, traditions and
culuee. .

510. 1t is also essential 1o jucrease understanding af the profomd sense
of deprivation experienced by indigenons populations when the fand to
which they, as peoples, have been bound for thousands of years is taken
away from them. No onc shontd be permitted to destroy that bond.
Systematic violations of the rights of indigenous peoples to fand and its

resonrees should ceasels

A common conception of land among indigenous proples is that quoted
by C.K. Meck, attributed to 2 Nigerian chief:

| conceive that land belongs to a vast family of wlich many are dead,
fow arc living, and countless members are stiff unborn '

Several studies of the relationship between the Aboriginal people ami
the land in Australia have reached conclusions similar to th of Elkin,
who says:

It is trae, ot least from our point of view, that mewihers of such a local
{kinship] group owned their ‘country’ Bit that is anly one aspect of the
situation. A more significant aspect is that they belongedd to their country’
— that it owned thent. . . The refationship between inclividuals and grovps
with their churinga and Dreamings generally, while having an aspeet of

ownership, is rather one of identification??

Thns one aim of the Woodward Commission in drafting what became

the Aboriginal Land Rights (Northern Territory) Act 1976
{Commonwealth) was,

the preservation, where possible, of the spiritual link with his own tand
which gives cach Aberiginal his sense of identity and which les at the
lweart of his spiritual beliefs.!*®

The significance of land to Maori culture daes not appear to depart from
the general relationship between indigenous peoples and the tand noted
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so frequently at the international fevel. Thus, to take one example, the
Mizori concept of fand awnership described by the Waitangi Tribunal
in the Maoukau claim report is entirely consistent with tliat on which
the developing nonms are predicated:

Others referred to thie Maori concept of ownership. They vwa no more
than a right to use and enjoy the [ruits of the land and water. They hokd
them in trust for their clilideen, and their ehildren’s chilkdren alier them.
They cannot scll or destroy the riglts of future hencticinries, but have
a duty to pass thens on i at least as good a condition as they received

thent!?”?

In the light of this understanding of the importance of land to the
cultures of indigenous peoples, 3 number of specific texts concerning
the right to culture for indigenous peoples have been adopted at the
international level since 1978 Most important are the Dealt Principles
adopted by the United Nations Working Group on Indigenous

Populations:

4, The right to magifust, teach, practice andd observe their own religious
traditions and ceremonies, and te maintain, protect, and have access to
sites for these purposes.

6. The right to preserve their cultural identity and traditions amd 10
pursoe their own culnral development H°

Other relevant resolutions of guverumeutal and non-governmental
conferences include,

“Ihe Conference endorses the tight of incligenous peuples 10 nssintatn
their teaditional structiere uf economy andd cudtire, including their own

language. . 1#

The Conference urges States W recognize the llowing rights of
indigenous peoples. ..

{c) To carry on within their areas ol settleent thetr traditional structure
of cconnny amd way of lify; this should in no way affect their right to
participate freely onan vignal basis in the ceonamic, social, amd political
devetopment of the country. . I8

With respect to fndigenous populations, Govermmnents should recognise
and respeet the basic rights of such pupulations:. . .

(¢} Tu mainain withirt the areas where they live their traditional
ceonnmic stencture and way of life; this should in no way affect their
right to participate frecly on an cqual basis in the ceonamic, social, amd

political developanent of the country. . !P

We, the p:lrti::ipm:ts in this Conference, Indians and other speri;;lists.
thus:
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Dectare that othnockle, e eultural genocide, is a crime against
tnternational law, as is genocide, the subject of the Convention on the
Prevertion and Punishment of the Crime of Genocide, 1948, We aflicm
that ethnodevelopment is an inalienable right of Indian groups.

By cthoodevelopiment we mean strengthening ainl consolidating a
culturally distinet society’s own culture, by increasing its independent
deeision-making capacity to governits own developuent aud the exercise
of self~determination, at any fevel, considered and mplying an cquitable
and just power structure. This means that the ethuic group forms a
political and administrative entity, with authority over its own territory
andd deciston-making powers in areas constituting its own development
from within processes of expanding antonomy and self-managementt!

The cultures of the indigenvus peoples are part of the cultural heritage
of mankind, The shaced beliefs of indigenous peoples in co-operation and
harmonious relations are recognized as a fundamental source of
international Jow128

State amd judicial practice has begun to come into line with these
normative statements, In its Resolution No. 12/85 of 1985, dealing with
a complaint made against Brazil in respect of its treatment of the
Yanomawmi fndians, the Inter-American Comnnission on Human Rights
fornally took account of the et

That the Organization of American States has established, as an action
of priority for the memsber states, the preservation and strengthening of
the cultural heritage of these ethnic groups and the straggle against the
diserimination that invalidates their nrembers’ potential as human beings
through the destruction of their cultural identity and individuality as
indigenous peopleste :

The Commmission went on to find:

by reason of the failure of the Government of Brazil to take timely and
efTective measures in behalf of the Yanomami lndians, a situation has been
produced that has resulted in the viokation. .. of the following rights
recopnized in the American Declaration of the [ights and Duties of Maw:
the right to life, likesty, and personal security (Article 3); the right to
residence mul movement (Article VII); and the right to the preservation
of health and to well-being {Article X1}

In summary, clements of a ‘right to culture’ are already guaranteed
in a munnber of legally binding hyternational instrements. A new body
of international practice is developing whereby this right is recognized
as providing specific protection for lands, sites, or artefacts of udigenous
peoples, where these are of particular significance for the cultures of
the peoples concerned. This protection increasingly includes a right to

‘The Healy of Wattangi: sewie intesnationnd hoe ospects 1Y

have access to, and 1o control conflicting uses of, suclysites or artelucts,

6

Ko te Rito tangata koe
Ko te pole marae

Kur te hinengaro rarauy
Nuu te ao.

Notes

“Fhis chapter is written as an infroductory overview, Citations have been confined
to material of particular relevance to the topics discussed. A much more detaited
and speciafized treatment is contained in the writer’s Oxford D. Phil thesis,
Indigenous Peaples and hnternational Law’ (fortheoming).

For luslance, the letters of Josepls Saies, Governor of the New Zealamd Company,
1o Lotd Stanley, dated 24 January 1843 and 15 February (843, Tu the latter Suties
sald that 'no judge could regard it fthe Treaty] as ahtering the character of the
savage tribes who wore made to phay the part of contracting partics, or as entitled
10 be ranked with those grave diplomatic acts whitch are recognized by the tribunals
af Enrope as having the force of law among Christian nations) GDPP, 1844, vol.
13, 2t p. 327, p. 318 (Appendix no. 2 o the Report frone the Select Carmitter an New
Zealand at p. 39 and p. 0.

{1477) 3 NZ Jur (NS} 72, 78 per Prendergast Cf. The impact of this view is evident,
for instance, in the wotk of NLA, Foden — see his New Zealand Legal Fristory (1642
to 1842} {Wellington: Sweet and Maxwell, 1965},

"This is also the view reached by the fate WA, McKean in probabily the most detailed
moders paper on this aspect of the Treaty: “The Treaty of Waitangi Revisited,
in Wood, G.A., and O'Connar, PS., feds), W2 Merwdl: A Tiibute {Euanedin
University of (tago Pross, 1973}, pp. 237-49, A slighily earlier version appeared
i The Tieaty of Waitangh: Jts Origins and Significance (Wellingtom VUW, £972), pp.
3548, Tlis sectivn takes McKean's paper as covering inch of the established
ground, and does not seek 1o reiterate many of the points he makes, See also Keith,
K.J., 'International Law and New Zealand Municipal Law', in Northey, LE, {edh).
The AG. Pavis Exsaps e Law {London: Butteewurths, 1965; aud McHugh, Paul,
“T'he Ahoriginal Rights of ihe New Zealand Maori at Connmon Law® Pl Thosis,
Cambridge University, 1987, pp. 97-103,

See generally Beowndie, fan, “The Expansion of tuternational Socicty: The
Consequences for the Law of Nations” in il and Watson (eds) The Expansion
of fnternational Secicty {Oxford: Clarendog Press, 1984) pp. 357-09. Sec also the
chapter by David Willinms in this volume.

it is noteworthy that the semi-official Iudex to British Tivaties i4-1968 (od Parry
and Hopking — Londo: 1IMSO, 1970) makes sio distinction as to countegpasts
— treaties concluded with indigenous peaples are interspersed with treaties with
Buropean States. The same §s true for British and Poreign State Papers, and fur
the treaty series of Herslet and Martens, Martens was criticized for omilting treaties
with indigenous peaples from his fisst few vohumas, and subsequently sought to
rectify the omission,

See especially Mot ugly, Paud, *"The Aboriginal Riglns of the New Zealaod Maari
at Common Law’, PLI) Thesis, Cambridge University, 1987

G, 87, vol, 7, p. 8O

See Mcilugh, op. cit, ¢ 3

Soe generalty Adams, Veter, Ftal Necessity: Heitisty dnteneatfons ite Now Zealend 1830-1847

(Aackiaml Aucklumt Usiversity Fress, 19775 and Orange, Clawdia, The Treaty of
Wieitangi (Wellington: Allen sl Unwin, 1947),

Willoughby Shortland, for instance, argued that In the miliary situation of New
Zeatand i the 1880, the promises in Articke of the Treaty were essential 1o
the waintenance of British government — see his letter 1 Lord Stanley of 14
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January WS, GRPB, 1845, val. 33 pp 355-61. Cf also Belich, James, The Nar
ealasid Wars and the Victosion Dterpretation of Racial Coafliet (Auckland: AUE, 1Vi6),
GOPE, 1840, vl. 33, pp. 627-R (. 378 of the Correspomdence Relative to New
Zeataml).
GRPP, 1841, val. 17, o 523 (p. 27 of the Correspomlence Respreting the
Calanizatinn of New Zealaod).
GUEP, 1841, val. 17, p. 528 {p. 72 af the Correspondence Respecting the
Colonization of New Zealasd).
On estoppel generally, see the fidlowing section
ICH Bep., 1974, . 253
Le Maniteur {Chambire des Dépuotds), 1844, . 1345, The ariginal text st
e 1B15 3 HHIR, plusicurs cfforts ant été fits e Angleterre poue déteruiner ic
guuvernement i réclamer 1a souveraineté sur la Nouvelfe-Zélande en vertn de
cos actes passagers que jo viens de rappelen Le gouvernement 5"y cst tongouses refusd;
nunesewdement i3y ost refissd, mais it a par plusicurs actes publies, par plusicurs
du gensvernement, recontn, formellenient seconbiu Yindépendance de fa Nowvedle-
Zétande comme formant un Ftat sous ses chefs naturcls!
Ly Moniteur {Chambre des I3éputds), 1844, pp. 1515-9. Note that this is not quiic
consistent with the emphasis placed on the Proclunativn of 21 May in cespet
of the Souths slanad by Richardson | in Nos Zeabnd Afkari Connceil v Attorney-Generad
{1987) § NZLR 641, Folfowing the approach of Marshall CJ in_fohinson v Melnrosh,
{1823} § Wheat. 54, itis possible ta view the Praclanation of 21 May as an assertion
of rights based on 'discovery’ as against other European powers, with the
subsequent Proclamation enunciating Miori consent to the extension of British
soversiguty to the South tsland in the terms set out in the Treary.
US Afemorial in the Webster claim, 1913, pp. 5B-9 — quating the Repost of the US
Senate Cenmiittee on Fareign Refations, 14 April 1892, A copy of the Memorial ks in
the Badleian Law Libeary, Oxford,
Webster Memorial, p. 92 The earlicr (1887} Report of the Comunittee is primted at p.
211 There the Comsittee stated that "Fhie sovereignty of a tribe being adudtted,
all questivng as o their right 10 convey their Tands disappears. This is conspicuonsly
seue as 10 the New Zeatand chiofs, whose dghts are expressly admitted in the treaty
of cessinn and merge into the Pritish colonial systen, and upon which treaty overy
Jasud title in the colony is distinctly based, whether aceruing te the Crown ar to
British subjocts! (Memorial, pp, 226-1.) The State Department touk a shusilar position
in a Memorsium submitted in 1RY0 — see Webster Memorial, p. 98, See also the
Opfuion of the State Pepartient’s Law Diieean given ins 1880 {Mfemorial ag p. 264). In
another fleport, the Conumittee said that the Treaty of Waitangi ‘'is the sole basis
of any tight af dominion, or property, that the Dritish Government has ever
acquired in those ishands, Whatever may have heen the previous designs of that
Guvernient as to the acquisition of New Zealawl by conguoest, the treaty of
February 6, 1849, placed the chicfs of the tribes, respectively, on the fouting of
sovereipn ruters and recognized their fall right to 1reat as suclh with Great Briaio
ar any other power! {Memorial, pp. 228-9.)
Record of the Procecdings of the Commissioners wnd Unpire, UK Public Reconls Office,
File FQ 97432, p, 125 at p. 126 (Opinion of 4 Novemher RS54}, The Uipite ik
not expross a view on this issue. Material discoverad by G. Manston amd I Mcilugh.
bid., p. 1300
Award of 12 Decentber 1925 « {1926) 20 American Jourual of International Law
31, Legal opinions given to the Aborighues’ Protection Society hy Philliosore and
Wanlinser, published in 1848, further support this view., See Chamerovzow, LA,
The New Zeabtsl Question and e Rights of Aborigines (Loudun: T.C. Newby, 1848,
appemlix.
O'Cunncl, 0.1, International Latg, vol, { (London: Stevens & Sons, 1965, See also
p. 136-42 on acquired rights), p. 308 Also pp. 43042,
1G] Wep, 1975, parageaphs 81 and 82,
Appesndix 1o Chanserovzow, op. cit., g 3.
ihid,, p. 49,
The United Nations Sub-Commission on Frevention of Discrimination and
Protecthon of Minorities has appointed a Special Rapporteur, Mignet Alfonso
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Mactinez, who began by preparing a prefissinary 'Outline on thie Sty of Treaties,
Agreements sl Other Constructive Arpangements bevween States and badigereous
Popufations’ {UN $oe FICNASub 20048240, | uf 24 Avgust {988 From
this outline it appears that bis fival repors wil endeavour to adideess the inteenatioml
Tegeal status ef certain categories of treaty involving indigenons peoples, and may
thus shed some ght on the Juridicat status of the Treaty of Waitangi,

€1 this puint, an analogy may be drawn with cases nnder the Minorities Treaties
in Burope after World War | e for example, the Minerity Sceels in Atlaniv case,
PCH Reqr, Series A/, no. 64 (1935).

Compare James Crawford’s nteresting work an the seed for an *Abaoriginal ublic
Taw® in Australia, and the possibilities of develaping it through atreaty or canpact
bretween the Govermitent and Aboriginal peaple, A prefitsioary version was “ihe
Abnriginal Legal Fleritage: Aburiginal #fublic Law and the leeaty Proposal’ {paper
delivered at 'The Biventennial Austealian Legal Convention, Canberra, September
1958},

The mamier and extent to which intersativual law, and comparative Taw msaterial,
insflucnces New Zealamd municipal faw must be the subject of a separate paper.
As the IC] said in the Nuclear Tests cases, *One of the basic priuciples governing
the creation and performanee of fegal obligations, whatever their souree, is the
principie of goud Fith. .. (1G] Rep, 1974, p. 268 (Australia v Franec) and p. 473
{New Zealind v Frauee}, On the ks portauce of good fadih io the natural law systeas
of Victoria and Suarez see Scatt, The Spanith Conceptiva of Iueriationad La qind
of Sanctions (Washingran, 1934), pp. 86-7 and 130-L See also Lachs, 'Some Thoupgins
an the Role of Good Faith in Juternational Law® in Dechirations on Prineiples {Leydea:
Sijthefl, 1977} 47,

See Article 2(2) of the United Nations Charter amd, specifieally o trestivs, Arnicle
26 of the Vienna Convention on the Law of Treaties J969: “Every treaty in loree
is binding upan the parties te it and must be perfonued in gowd faith! Note alse
the contral impertance of good fith as a principle uf treaty interpretation
preseribed i Article 31 of the Vienna Convention 1969, The 1986 Vienna
Convetition on the Law of Treaties between States and Internatinnal Organisations
or between Internativsal Organisations is in the same teoms, (Ple Vienna
Cenventlons do not themselves apply directly to bitateral treaties having parties
othier than States of inter-governmental organizations, b they expressly keep
open the possiblity that such treaties may be recoguized amd regulated by
international law.) Sce also e.g., the Nuclear Tosts cases, 1C) Rep, (924, p. 268 and
n. 473; and Sep Op Séférindes in the Lighthonses case, 1'CE), 1934, Serics AllY, No
62, at 47,

{1916) 1 Scott at 170, See alse LS Natianals In Moroceo, 1C] Hep, 1952, at 282 "The
power of raaking the valuation rests with the Customs authuoritics, but it is a puwer
which must be exercised reasonably and in good faith!

Vieally, M., "Revicw Essay: Guod Falth in Public International Law” {983} 77 AJIL
130, 132-3.

Paulsson, *May a state invake its invernal law to repudiate consent to international
achiteation?” {1986) 2 Arbitration Interaational 90, See also 1CC Award no. 1939
{1971), quated by Derains, “Le statut des usages shi commeree international devang
les juridictions arbiteales!, [1973) Revue de Parbilrage 122, 145, LA, Mann drew
frots such principles the giractical lmplication that the concept of denial of justice
paust be extended: *li its practical effect the Giture of a cuntraciing State to
implement an arbitration claase is tantamount (o barring access to the tribunal
which could, should, and is agreed to, be avaitable. Obstroction by 2 State has
# different quality from obstruction by a private person) ‘State contracts and
international arbitration’ (§967) 42 BYIE 28, On the importance of good fith as
a principle of German public law in dealing with international issucs see the
deciston of the Davaria Superior Provineial Court in the Russian Nobleawan Nobility
case {1971), 72 ILE 435 at 444,

Cliengs, Bin, Generaf Principles of Law as Applicd by eiernational ‘Hilaly {Lendom
Stevens, 1953 — reprinted by Grotins Publications, Canubridge, 1987), p. 123, “This
is based upon Free Zones, PCY, 1932, Series A/D, no, 46, at p. 167; and {perhaps
fess unequivocally} Qsedr Cliinn, PCH, 1934, Serics A/D, no. 63, 3t p 86, The doctrine
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of shuse ot rights has heen invoked I severad international commercial arbitratings
betweest a corporating aml a State ~ set e, Hit v Lilpa (1973} 53 1LAL at 334
{ahuse uf soverclpn power); and the tsterins Award in iVesthond Helicopters v Agith
Organization for Industeializativn {Fed) 23 ILM 1T, altliough this Award was
eventially ammdled ami a challenge to the arbitralors manated {Dandin in [L987]
Hevue de 'arhitrage 285}

The suost vociferous chalpion of the inetrine was Jidge Alvarez — see .. Corfh
Chaimnel {Merish, 1C§ Rep, 1949, at AH: Compelence of the Craend Assembly for the
Admisstan of a State 1o the United Nations. 1CJ Hep, 1950, at pp. 15-21. See also Judpe
Ao in Bereelnsa Traction, FCH Rep, 1970, 324. Sevees other dictaareto similar
elfect, as are the pleadings of several States in PCLE and 1C) cases.

A groponent af this Yatter approach was L Lawterpacht, writing just as the doctrine
was heginning o appear in academic Yiterature, in The Punetioi of Law in the
Tntermasional Commnity (Oxlopd; OUD 1933), ¢l 14, esp. p. 286 On the categorics
see Kiss, A, ‘Abuse of Righs' in Finepelapacdis of Pablic Tuternational Lasg fnst. 7,
pp- §-5. Sce also Huyamamde, DO, “The Seope and Content of a Complaint of Alwse
of ltght in Internatinnal Law? (1975} 16 Tiarvard 11} 4% Paul, V., “The Abmse of
Rights and Bona Fides in Internasional Law® (1977) 24 Osteercichische ZRV 10T
and Taylor, G.8.1), "The Content of the Nude against Abuse of Rights it
Trsernatinnal Law’ (197241973} 46 DY 32

Tt the Usited States, for instance, the policy of the new union concerning hullans
was set forth in the Northwest Onlinance ol 1767

“The sstprost good (it shalt always be ahserved towards the tndians; their
fauds and propessy shall never e taken from them without thelr eansent;
aml in theiv property, sights, and liberty they never shalt be invaded or
disturhied, wetess i just amd lawful wars autharized by Congress.

{Quoted by Cohen, B, "The Spanish Origin of Indian Highs in the United Siates’
(1942} 3 Grorpgelown Law Juugaal 1, 12.) See also Normanhy's Instructions (o
Hohson of T4 Angust 1839, quoted by, inter afia, Somers § in NZMC v A-G [1987]
| NZLR 641, 692-3% and Adams, Peter, Fatal Necessitys British htervention in Now
Zealand 1830-1847 (Anckiand: AUT, 773, pp 238-45,
New Zedond Aot Cosenteil v Atteericp-Generi 1987} 1 NZLR 641, 673, On the contral
impuriance of goedd Daitle in the partaership between the Crows and the Miori
people sce also Cuonke P at pp. 664 and 667, Richardson | at pp. 680-3, Sumers
at p. 693, and Casey J at p. 703
HYHT) | NZLR 611, 682, fle cites Articke 2 uf the UN Charrer, Articles 26 and
3i{h) ol the Vienns Convention ag the Law of Treatics 1909, and Virally in {1Y8Y)
77 AJiL 130,
2 Op. A-G (1828 &1 p. 133, See also B v Spliboy [1929] § DLR 207, 34, where
Patterson ], having helid that the Micimme~Novi Scotia Treaty of 1752 was st
a treaty beeause of invapacity of the parties andt fack of ratification by Great Dritain,
added a plea for alonm nFmoral estoppel: ‘Having called the agreament a treaty,
and having pechaps hlled the hudians into helicving it 1o be a treaty with alt the
sacruduess of a treaty attachied to it it may De the Crown should not now be hward
10 say it is pat & areaty, With that 1 have sothing to do. That is a matter for
representations 1o the praper authorities — represemations which if there is
sathing else in the way of the Tndians eauld hardly fail 10 he suegessiul! (The
1752 Treaty was liehd to be valid and binding by the Supreme Court of Canada
in Simen v The Cuacent [I985] 2 SCR at p. 408) A similar tiveal compulsion was
evaked by Lord Prenning MR in B v Secretary of State for Foreign Affirs, ex p. budian
Association of Alherta JI9B2] | QB B2, 919,
O estopped sve peavrally Brovwnlic, Principles of Pabidic Tntersational Law, Ind ed,
{Oxfosl: QUP, 1979, pp. 637-9; Dowetr, DA, ‘Estoppel before International
Tribunals and its eltiuns 1o Actiescence’ {1957) IVRVIL £76; MacGibbon, LC.,
*Estoppel in Internatinnal Law’ (195K) 7 1CLQ $68; Zodler, E., L fanernre S ctr alrit
intenatianal pueblic (Parks: Pédone, W
1C) Nep, 1984, 246 a8 pp. A04-10. Althaugh so indication s given in the judpment,
reservations abonl the dactrine of estappel in intermationat faw ofien cancern the
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acceprability of a tatal procediral bar 1o certain assertions, or the operation of
sprecilic commun law doctrines such as issue estoppel, promissory estuppel, and
estoppel by deed.

1C) Nep, 1waY, p. 20,

1C] Rep, 1960, 192 at 213,

Oscar Schachter poses the fssue o the forn: ‘Lot us suppose goverunents in
confirmity with a nonbimling agreement fullow a course ol comict which results
i a new sitwation, Would a govesnsent party (o the agrecment be prechuded feom
chatlengiog the fegatity of the counse of comiuct or the vatidity of the situation
created by it?* He argues that in cortain cases an internativwed organization, for
fustance, wauld apply the doctrine of estoppel, “The Twilight Existence of
Nonbinding International Agreements' (1977) TE AJIL 296, JiH.

“Fhie Hxpenses case, 1G] Rep, 1962, Opinion, and esp. Scp Ups Fitzmaurice aml
Speder.

1€;) Rep, 1962, at 32. See also the Hepore of the Court af Ashiration in the Angentima-Chile
batindary arbitnition 1966 {dcMair Pres. Hiewan and Bapwaorh) (| IMSO, 1966) p. 66-8.
Seveen arc cited in the speech of Lord Jolin Hasschl in GDPE B0, vol, 55, pp. 531-2.
Repnit of the Scleet Clamnietee on Aborigines (1837}, GBPPE, 137, vol. 7, g B0, The
Counnittee felt that: “

Compnacts belween parties negatiating on torms of stich entire disparity
ate rather the preparatives and the apatogy for disputes than sceurities for
peace: as often as thie peseutiient of tie cupidity of the niore powerful hody
may be excited, a ready pretest far complaint will be found in the ambiguity
of the laitguage in which their agresments mast be drawn up, and in the
superior sagacity which the European will exercise in (raming, in
juterpreting, and in evading then,
Maote, for instaner, the terss of Normanby's instructions ta i lshson, quoted above.
Opinion by the Tlon, Sir flabert Stout on Webster's Lawd Chaiis, Appeandices 19
the Jannuals of the New Zealard Hunse of Representatives, 1893, A=, 3
AMatuni Heport, Wai-6, §98Y, pp. 55-8 {typescripth
ket Report, Wai-y, 1987, pp. 128-9.
Afotsnnd Report, Wai-6, 1983, p. 55,
Mansehas Repors, Wai-8, 1985, p. 88; Craleei Repert, Wal-9, 1987, pp. 128-35.
Afnriwheussa Heport, Wai-22, 1988, p HE
“This point was nuule by the Coust of Appeal it Newt Zoatond Muori Counctl v Attorscy-
General, 1iv rejecting a submission by caupsel for the Crowa based on certain
internativnal law principles concerning reaty interpretation, Casey § said) that
‘the deliberate choice of the expression “Principles of the Treaty” ins. ¥ {uf the
Srate-Ohwned Enterprises Act] bndicates that a more funchsmental approach must
bie taken is determining its impact on the workings of the Stae-d yned Enterprises
Act in tlay's very changed couditions” {1987} | NZLIt &I, 703). Sce alse the
Alurihenne Heporr, p. 189,
175 US 1, 1-11 (1899) (U5 Supreme Court). L IWurester ¥ Ciemrgia Marshall CJ
refused to accept that the Todian parties Lo a treaty i the Enghish language would
have been in a pasition e draw 2 distinetion berween the wond allated” and the
wards marked i (6 Pe 515, 532 (J832) — sce also Molean J at p. 582}
Nuwegifick v The Cuareen 11983 1 SCR 29 (Supreme Coure of Cannla).
Simen v The Quven [19H5] 2 SCR at 404, per Dricksun C3J. See also Satuders, Prouphes,
‘Alnriginal Peoples and the Constitution’ (1R 1Y Alberia Faw ey, 413, 414, 18,
fisazilian Leans, UL, Series A, Nos 200 21, p. 116 (1929) Pravid Gobdendierg &
Sang 2 REAA U, 907 (1928)
Petrolenm Devofopments v Abu Dhabi 8 ILR 1688 (1951}
6 RIAA 173, 1HY (192H).
6 RIAA 173, 187,
faneraabionad Statns of Sonth West Afriea 1] Tep, 1956, a0 132
See, for example, Georin v The Queen (1984) 13 LI (fdg) 591 (Suprome Court
of Canadal; New Zealand Asari Couneil v Atarnep-Geseral [19HT] NZLIt 641, 664
per Covke ¥ ('the telationship between she Treaty partiers ereaies responstbilities
analugous to fiduciaey duties'ly Plaired States v Kitgan Hii US 375 (1886) (US
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Supreane Courty Murton v Mangari 117 US 535 {1974) (US Supeenie Caurt). See
alse Chectan Nasion v U8 119 US | {4886} (US Supreme Conrt}, where Matihews

- Jsald: "l recognized refation between the partics o this controversy, therefore,

is Usar between a superior amk an inferior, whereby the latter fs placed under the
care amd control o the furmce. .. Fle parties are aot 1 an equal footing, and
that incquality is 10 be made good by the superior justice which looks enly to
the substaree of the ripht, withowt regard te technicsd rules framed under a system
of sumnicipal jurisprdence, frmulating the rights and obligations of private
persons, cqually subject to the saiue taws! This dictum was applied by Marrow
Jin Re Pavtevie’s Application {1573 6 WWI 97, B3 (Northwest Territories Supreme
Courth

Note the futeresting dictum in the 1G)'s apinion in the Brarem Salara case that,
whereas Moroceo coutendesd that the Arabic text of the Morocco-Spain Treaty
of 1767 tmplicd Spanish recognirion of Morocean soverciguty in the disputed area,
bat the Spasish toxt bore a different meaning, ‘it waould he difficult te consider
sucls inteenational recognition as established on the sobe hasls of s Morocean text
diverging materially from an authentic text of the same treaty written in the
language of the other State! (1C] Rep, 1975, pp. 50-1}

“Flhie cessione olaiied by the United States in respeet of American Samoa appear
10 have been exceuted in the Samoan banguage Ju the first instance, Enplish versions
af the texts are contained in the Amcerican Sanae Code Annotted (1981), pp. 2-3.
See also Gray, J.AC., Amerika Sonaa: A Hiswry of Anrerfcars Smniont aerd its Unrited States
Newal Administrsion (1960), pp. 108-17,

The Euglish version and Miori versions are placed on an equal footing by the
Treaty of Waitangi Act 1975. The differences between the twe have been analysed
cxtensively elsewhere — see Ross, Ruth, “Te Tiriti o Waitangi: Texts and Tranglations’
(1972) 6 New Zealand Jonenal of History 129-52; Orange, Clavdia, The Tieaty of
Wirstarsgi (Welllngron: Allen and Unwin, 1987); the ceports afthe Waitangi Tribunal
ta dake; the chapters by 1ugh Kawhare amd David Williams i this volnae; and
New Zealand Movré Council v Attornep-Genesat {1987] § NZLR 641,

Detia Opekakesw asseets, perhaps eptimistically, that “The dispacity between our
[iudian] understanding of the treaties and the actual contents of the writien
docuents disappears if the verhial promises, assurances, aml guarantees given
by the Treaty Commissioners during negotiations are reganded as an integral part
of the Treaty agreemems, (The Siest Nations: Iuian Gureennent in the Comntanity
of M, 1980, p. 7).

Such collateral agrecients constitute part af the context — Vienna Conventiun
1969, Article 31¢2).

This type of case arises especially where the reports of the negotiators on behall
of the Stare indicate that their understanding of the treaty, and the explanation
af it which they gave to the counterpart, was signiffcantly Jifferent from the
written text, {Ser, for examyple, the evidence considered in Re Panletie’s Application
(19731 6 WWEK 97, a1 pp. 138-43). [t is not clear whether in such cases the written
ageeament can be defeated only if it fils within one of the established heads of
invalithity, such as frawd, The docteing contended for here is a farnyoF e est faceunn,
Lt it mray not be more than a strong principle of construction,

"Flie Nolin-Paypaim Treaty and Wild Rice” {unpulbiished paper, 1988), Sinilar
studies have heen done i respect of Treaties 8 and U in Canada (ftene Fumolean,
As Long as This Lad Slhalt Last: A History of Teaty 8 and Tieaty 1, 18701939, Torento:
McClelland and Stewart, 1973); audd, in respect of the Treaty of Waitangi, see Tugh
Kawharn's chapier bn this volume, The decision of the Privy Council in Atturney-
Generad for Catiada v Attorney-Generad for Ontario (1897} AC 199 should not be seen
as conflicting with the approach described in this section — the Privy Council's
ennstenction of the teeaties in that case procecded on the express assumption that
the outeome was a "'imatter of absolute indiffecence to the Indians|, who were not
parties 1o the litigation {p. 212),

Usefil starting paints b the secondary literatuee in English tnchede: the symposiue
in (1978) 27 Baffale Lane Rew, {Nao. 43 Basshy, Rassel Lo, *Duligenons North Anserica
and Contemspoeary Inteenational Law' {1983) 62 Owngon Law Rev T3 Sanders,
Douglas, “Tlie Re-BEmergence of luligenous Questions in international Law' {1983)
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1 Cunadivn Heman Rights Yearbook 3; the apticles in (19487) 13 “Transational Pesspectives
(Mu. ) Thompson, Rutdy, {ed.}, The Rights of Idigenons Preaples in Buteraational Laye:
Selected Essaps on Self-Determination (Saskatchewan: University of Saskaichewan
Native Law Centre, 1987); Crawford, Janes, Aberiginad Self-Government fn Canada,
a research report for the Connnittes on Native Justice of the Canadian Bar
Assoclation (January [9HE) and Hannun, Hurst "New Developinents in Indigenous
Riphts' (19BR) 28 Virginia Joweral of Inierntational Law 649,

The revised version of Canvention 107, due for adoptian by the 1989 International
Labour Conference.

Although often not implemented, it is notable that several countries in South amd
Ceutral Ainerica have legistation recognizing indigenons land rights. For instance,
the Brazilian Tndian Statute of 1973 is drafted to be consistent with 1LO Convention
17, Under Article 2 of the Statste:

1t is the duty of the Union, the States and the Counties {municipios}. .. to. ..
Y. Guarantee the Indians the right to remain, ifthey so wish, permanestly in their
habitat, providing them with resources there for their developmient and progeess.
V1. Respect, in the pracess of integrating the Indian in the national conpmunion,
the cohesion of the wative cunemuuilics, and their cudturad values, traditions, usages
amd castoms. ..

IX, Guarantee the hudians amd aative communitics, in the terms of the
Caonstitution, permancat pussession of the fand they inhabis, recoguizing their
right 10 exclusive usufruct of the natural wealth and all the utilitics existing on

that tane.

tn Pery, Legislative Decree Mo, 20,653 of June 1974 provides for the recognition
of the juridical personality of native commnnities amd guarantees their eatitlement
to the lands which they aceupy. Similar recent fegislation recegnizing the rights
of indigenous peaples 1o fands they have traditionably vccupied, and providing
fior the denrarcativg of such fands and the issuance of title documents, is now
operative in Colombia, Ecuador, and Panama. tn Argentina, the Aboriginal
Communitics Law 1985 {Ley sabre Politica Indigena y apoya # las Communidades
Abatigenes, nu. 2332} was promulgated in Novewdier 1985, and appears now
to be b operation; it is also consistent on its face with the standands of $LO
Conwvention 107,

See alse the useful discussion of 1.0 Conveution {67 in the Firse Report of the
MNurwegian Sami Rights Connnitter, O Samenes Reusatilfing (Nou 1984: 18; Oslo,
Unvicrsitessfurkaget, 1988, pp. J01-13

198} ftepart, p. 167,

Fal Chamd Aate & Ors. v Coaf Jindia Ltd. & Ors, Qrder af the Suprane Cuwrt of
ladia {Dhagwati Cf, P Madon and G.L. Oza 11, vereported, New Dedhi, 13
Decewsber 1985, CAME No. 16331 of 1982, at p. 2, 1LO Convention 07 was also
cited in Gerltardy v Browen, {§985) 57 ALR 472, 533 (High Count of Australia) per
Mason J, althaugh it was not refied upon heavily,

1ILO, Report of Mecting of Experts on the Revision af the Tidigenons and Teibal Papardations
Convention, 1957 (No. 17}, [LO Document APBLIMERIUTIGRONDT (1986), p. 18,
thid,, p. i,

qu:tiey'lhr UN Ceupnission on Fnens Jights, With Sessio - UN Boc. ESCOR
(XVIY, Suppl. No, 7 {1954), para, 40,

UN Doc BICNAMYEVLIVAGES (1987 pp. 5-7. Similar resalutions were passil
aain in 1988, .

See, for exsmple, the decision of the Evrapean Court of Human Righis in Lithgou
v United Kingdom (1986} 8 Enwpean Hunnn Riglts Reports 329,

Asticle 5} {v} raises some difficulties, inchuding the extent to which {if at all)
$t establishes a general teeaty obligation to cespect the right to propesty imdepremdens
of the reguircnsent that States goarantee cquatity before the law to everyone
withaut distinction as to race, colour, or nagional ur cthaic aripin, The use of
the phirase *without distingtion’ rather than *without adverse distinction’ raises
issues sindlar to these concering the ‘special measnres' provisions in Articles
1{4) and 22). These issues are discussed in the writes's ) Phil thesis fforthcoming).
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On the eqnality issue sce e, the report of the Australins Law Refor Counnission
on The Heergnition of Ahoriginal Custonrary Lass {Canbesea: Austeatian Goveriunent
Publishing Scrvice, 1986), ¢ 9,

(3983} 5 Ewopean Human Rights Reparis 35.

{1984] AC 689, 700 per Lord Diplock.

See, for instance, Flary, Maurice, Droft international du stédveloppement {Taris: PUF,
1977} and Pellee, Alain, Le drolt internasional dis développement (2nd ed., Paris: PUF,
1987). A recent collection in English is Snyder, Francis, & Slinn, Peier, (eds),
Internavianal Law of Developrent; Conparative Pevspeerives (Abingdow: Professional
Boaks, 1987},

Sec generally Onr Conraront Futtive, the Report of the Borld Conuninsion on Enviroungent
arrd Pevelnpmenit (Oxford: QOUPR, 1987) (the Bendidamd Commission Report).
Heport en the Murivhenna Fishing Cloim, Wai-22, (988, p. 235

UN Daoc BACNAA334 of 2 January 1979,

See, for example, Donuelly, Jack, *In search of the Unicorn: The Jurisprudence
amd Polities of the Hight to Developmsent’ {1985) 15 California Wastern Intesnational
Law Journal 473; Alsten, Philip, "Making Space for New Humar Riglits: The Case
af the Hight to UDevelopanont” (1988) § Harvand Huan Rights Yearbook 3-40; and
Pelles, Alain, *Note sur quelques aspects jurhiguyes de da notion de dreoit an
téveloppeanent), in Flory, M., (ed}, La formation des aormes en deoit bueenational du
déveluppemcent (iarist CNHS, 1983)
James Crawford conclindes that ‘quite apart from the Dilure of the General
Asscinbly Declaration to be adopted by consensns, there is so far uo sufficient
acceptance or articeliion of the right 1o development as a peoples’ right for it
to quakify as such, On the other hand, some clemmmis of modern State
practice. . Jsuggest] that some clements which migla go to make a right 1o
developmient may be evolving! Crawford, James, *‘Some Conchosivns' in Crawford
(ed), The Rights of Peeples (Oxfond: Clarendon Press, 1988) pp. 173-4.

Tiirk was afso oue of the leading members of the Conunission ae Ehmnan Righes'
Warking Group on the Right to Development, which draficd the UN Dieclaration
on the Right to Developmiens,

Tiiek, Danilo, Statentcnt af the Fifth Session of the Working Grong en Indigeneus Popadations,
Geneva, 5 August 1987, pp. B9 {typescript available in United Nations filesh. A
tenpthy summary of this statement is given in the 1987 Repeet of the Working Gronp
it Indigenens Popmfations, UN Doc ECaAISub,ZI9HT22, at p. 13 and p. 15
Fucigenous Deoples: A Globat Quest For Jrstiee (Londun: Zed Books, 1987} po 124,
The text of the San Jose Declaration is reproduced in UN Doe, EICNVSub.
2HOB6IT; and Bt Crawloed, Jarnes, (e} The Rivhis of Peoples {Orclond: QUP, 1URR),
p 2602

Unesen Doe, 8§ R2IWS3Z of 12 July WE2, po 1Y also UN IMoe
EICN.3Sub, 201982021 AL, 1, annex VI

1LO Boc, APPLIMERAOTIIYBGITET (19H0),
International Labour Conference, 75th Session, 198R, Repoyt VI,
International Labour Conferenee, 75th Session, 1988, Provisional Record Ne, 32,
P2,
UN Doe, BICNASul 298722, p. 20,
See generally Departiment of Maori AfTairs, Partnerstip Prespectives: A Disenssion
Paper {Wellingeon, 1988),
One example is Thoos Berger's 1985 report on the ilisastrous results ol the Alaska
Native Claines Settlement Act 1971, This Is salutary fur, as Berger points out, when
it was passod "ANCSA wvas haited as a new depariure for the resolution of aboriginad
claing, By its tonns, Alaska Natives would have lapd, caphtal, corporations, amt
apportapities to enter the basiness world. By #ts terms, Alaska Natives woukd
vecedve title to forty-four milliun acres of land and $962.5 willion in compensation.
By its terms, Alaska Natives were abstiged to set up corparations (o serve as the
vehicles {or the ownersidp and management of this land and the moncy, which
becante corporate assets. .. Congress wanted 1o bring the Alaska Natives o
the wmatnstream of Amercan life! Derger, Thowas 1L, Vitlage fiieney — The Repost
of the Alaska Native Heview Commission (New Yorks Hill and Wang, 1985), p. 200
Ser the helplid study by Progt, Lysdel, *Coltueal Righis as Peaples” Rights in
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Internatiunal Law’, in Crawfird, James, (ed), The Rights of Peaples {Oxford: QU
1985} pp. 93- 106,

Eeaclice v Cimnda, Goneral Assembly Official Records, AGHE, Annex XVIRE (19813
Kitk v Sweden GAOIW, AM3AN, p. 221, (1984).

Annual Report of the Inec-Americai Commission on Huan Rights 19841985,
1. 3. Dicta In the Human Rights Commitiec's tinal views in Kitok indicate that
the Connnitice is likely to support s interpretation when an appropriate case
arises. At Teast two such putential cases have been helore the Committee lor some
years, but it does not appear that the outcome of gither the Denny (Migmaq) or
{.ubicon Lake Band complaints against Canada will necessarily tarn on Article 27,
UN [doc, EHCNASSIL 36Y (1953}, p. 5.

idd,, pp. =11,

The text is reprinted in Lerner, Nathan, The UN Cenvensivn for the Elaination of
Al Parms of Raciol Discrimination 2nd ed. (Leiden, 1480},

“Translation from Spanish made by the ILO and published v ILO Doc
APPLIMERAOTHEOID.T ¢(1986), p. 2.

United Nations, Study of the Probiem of Disceimsination Against Indigenans Papulations
(Martinez Cobo Report), ch. 21, pasagraphs 509 and 510 {UN Duoc,
FIONASub, 2HORH2 1A, B (1983), p. 67}

Fand Law and Custens B the Colanies {Oxfurd, 1946), frontispiece.

Elkin, AP, ‘Aspects of Aburiginal Philosoply* {1969) A0 Oceania 85, 96-7. Sce
alsa, for instance, Maddock, Keaneth, Antfimpelogy, Law ol the Definition of Australian
Abariginal Rights to Land {Nijmepen, 1950).

Woodward Comndssion, 2nd Repore, 1974, p. 2.

Frating of the Waitangl “Tibusal on the Manukan Claim, 1985, p. 103,

Report of the Winking Gronp ou hindigenons Papidations {1985) (LEFCNSub. 211985/22),
In the fiest fis)) drali of a proposed *Universal Declaration ou Indigenous Rights’
the Chairman-Rapporteue of the Working Group, Mrs Erica-lrene Daes pin
forward 28 deaft prineiples, including versions of thase already adopted amd ane
couched in terms: *The duty of States to houour treatics and other agreenicnts
concheded with indigenous peoples! (UN oo, EICN 4i5ub 21981724
Declaration of the Burkd Conference to Conbat Racism amd Racial Disorimination (1978)
(AICONFEY2/40, United Nations publication, Sales No: E.?‘).XJY.Z. f:h.'ll.). .
Progranune of Actions of the World Canference to Coushat Racisnt asted Ruciel Discrinmination
(1978} (MCONER2LD, United Natious publication, Sales No. E79.XIV.Z, ch. 2.).
Programme of Avtion of the Secand World Conference to Comsbat Racism and Racial
Discrimination (1983} (MCONE119126, United Nations publication, Sales No.
EBLXIVA, b 2).

Sien Jose Declarasion {FIB1) (reproduced in UN Duoc FICNASub. 214986/7.) On
ethsndevelopment, see the preceding discussion on the right 1o developiment,
Warkt Council of Indigeaous Peoples {1983} {EICNHSub. 2ZPACH19BYS, p. 16).
These texts are also available in the UN's Compitation of Existing Legal Instriments
wind Propased Druft Stundands Relating 1o Indigenons Righis, N Doc MUEHUBGL36 (1986),
Al Repore of the Dater-American Commission i Human Rights 19841985,
Organization of American States Document OEA#Serd VAL 66 (PDoc #H), rev. 1),
Hesofution Mo 1285 on Case No 7615 (Brazil), 5 Mawh 1985, at p. 34

b, p. 33 .
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